DECISIONS 


OF THE 


Supreme Court of Florid, 


AT 


FEBRUARY TERM, 1855, 
HELD AT JACKSONVILLE. 





Josern A. Barsee, Puaintirr wy Error vs. tHE JACKSONVILLE 
anp ALLIGATOR Piank Roap Company, Derenpat IN 


Error. 
1. 'The act of the General Asembly, incorporating the Jacksonville and Alligator 
Plank Road Company, is not in conflict with nor does it cotravene either 


the 24th Section of the Ist Article, or the 4th Section of the 13th Article 
’ of the Constitution of the State. 


2. Ifthe defendant demur to the whole declaration and any one of the counts 
be good, the plaintiff shall have judgment upon the count. 

3. Whether a corporation can maintain an action upon an implied promise for 
the collection of assessments made on the shares of stock owned by a corpora- 
tor, and whether the mere subscription for stock, raises an implied assump” 


sit, quere ? 
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4. Where there is an express agreement on the part of the stockholder to pay 
for the shares of stock allotted to him, upon default of such payment, he may 
be proceeded against by action at the suit of the corporation, notwithstanding 
the Charter may provide for the forfeiture or sale of the shares of delinquents. 

5. The failure to file a “ bill of particulars,” cannot be taken advantage of by 
demurer to the declaration. 

Writ of Error to the Circuit Court for Duval County. 

This was an action of assumpsit instituted against the 
plaintiff in Error, to recover the amount of divers assess- 
ments upon the shares owned by plaintiff in Error in the 
capital stock of the said company. The first five counts 
of the declaration are based upon a promise to subscribe 
for stock, made anterior to the incorporation of the Compa- 
ny. The next five counts are for the several assessments, 
and they respectively allege a subscription made after the 
incorporation of the Company by the plaintiff in Error, for 
ten shares of stock. The eleventh count is for the aggre- 
gate amount of the assessments, and the consideration al- 
leged for the promise, is ten shares of the capital stock in 
the Company. The twelfth count is an indebitatus count 
for money due and payable on account ofdivers instalments 
due upon said shares of stock. 

The plaintiff in Error demurred tothedeclaration and as- 
signed the following causes of demurer: 

I. That the act of incorporation creating the said plain- 
tiff (defendant in Error here,) a body corporate is uncon- 
stitutional and void. 


II. That the first five counts in said plaintifi’s declaration 
are and each of them is based upon promises charged and 
alleged to have been made to plaintiff prior tothe act of in- 
corporation. 
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“IL. “That if the delendant i is a seeder | in the said 
Plank Road Company as is alleged in said plaintifi’s de- 
claration, he is not subject to a suit for the amount of his 
stock subscribed for, in this form of action. 

1V. That the Charter of the saidCompany prescribes the 
remedy against defaulting stockholders. 

V. That the said plaintiff has no where alleged in his 
said declaration that forty thousand dollars of stock had 
been subscribed for before said Company went into opera- 
tion, and further because the said plaintiff no where al- 
leges that the other conditions precedent required by the said 
Charter to be perferred before said Company could be pro- 
perly organized, have been performed. 

VI. That no proper cause ofaction has been filed by the 
said plaintiff in the said cause. 

Vii. That the said plaintiff does not state in said decla- 
ration, by whom the subscriptions were received. 

The Court below overruled the demurrer, and judgment 
was given by the Court (a jury being waived,) on an a- 
greed state of facts, in favor of the plaintiff, (defepdant in 
error here.) for the full amonnt of its demand. 

McQueen McIntosh for Plaintiff in Error 

G. W. Call, Jr., fot Defendant in Error. 


DuPONT, J., delivered the opinion of the Court. 

This was an action of assumpsit, instituted in the Circuit 
Court of Duval County, by the respondent, for the recovery 
of a sum of money claimed to be due from the plaintiff in 
error, for divers assessments alleged to have been made 
upon certain shares owned by him inthe capital stock of 
the said Company. Thedeclaration contains twelve counts, 
the first five of which are upon a promise to subscribe for 
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stock, made anterior to the incorporation of the Company. 
The next five counts are for the several assessments, and 
alledge respectively a subscription for ten shares of stock 
made in writing after the date of the act of incorporation. 

The eleventh count is for the aggregate amount of all 
the assessments, and the consideration for the promise is 
alleged to have been ten sharesof the capital stock of the 
said Company and which is deverredto have been subscrib- 
ed for by the plaintiff in error, after the passage of the act 
of incorporation. The twelfth is an indebitatus count for 
money due and payable on account of divers instalments 
due upon the said shares of stock. 

To the declaration there was a general demurrer to the 


whole declaration file’, and in which was set forth divers | 


special causes of demurrer, which will be particularly no- 
ticed hereafter. 


After due consideration, the Court below overruled the 

demurrer and by,agreementfof parties, a jury being waived, 

sf > the case was submitted to the Court, upon an agreed 

state of facts, who thereupon gave judgment for plaintiffs, 

for the full amount of their demand. The only question 

submitted for our consideration is as to the correctness of 

the judgment overruling the defendant’s demurrer, and in 

order to a proper elucidation of the subject, we will pro- 

ceed to consider the several points, in the order in which 
they are presented. 


The first ground of demurrer set fort is, that the act of 
incorporation creating the said plaintiffa body corporate, 
is unconstitutional and void. In proceeding to consider 
this ground of objection, the first point presented is, does 
the demurrer raise the question of constitutionality? Mr. 

34 
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Chitty in his work on pleading states the office of a demur- 
rer thus: 

“ When the declaration, plea or replication, &c., appears 
on the face of itand without reference to extrinsic matter, to 
be defective either in substance or form, the opposite party 
may in general demur. A demurrer has been defined to 
be a declaration that the party demurring, will ‘go no furth- 
er,’ because the other has not shown sufficient matter a- 
gainst him, that he is bound to answer.” 1 Chitty plead- 
ing, 661. 

Andagain: “It should, however, be remembered that a 
. demurrer admits the facts pleaded and merely refers the 
question of their legal sufficiency to the decision of the 
Court.” Ibid. 

Mr. Archbold says: “By a demurrer the party plead- 
ing it admits the truth of all facts correctly pleaded in the 
preceeding pleading, but demurs that they are sufficient to 
maintain the action, or (if pleaded by the plaintiff.) to bar 
him from maintaining his action, thus refering the law a- 
rising on these facts to the judgment of the Court. Arch- 
bold’s Civil Pleading, 308. 

Now what is the fact inthis connection, which appears 
on the face of the declaration, and which ac- 
cording to the principle above stated, is to be taken as ad- 
mitted or confessed by the demurrer? Theaverment con- 
tained in the first five counts of the declaration, is “the de- 
fendant with divers others, were duly incorporated by an 
act of the Legislature of the State of Florida, for the pur- 
pose of the construction ‘of the Plank Road aforesaid, by the 
fame and style of the Jacksonville and Alligator Plank Road 
Co,” and each ofthe succeeding counts contains the same 
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averment in substance. The fact that the Company had 
been duly incorporated is here expressly admitted by the 
demurrer, and the-constitutionality or legality of that act 
of the Legislature cannot be thus enquired into, as it a- 
mounts to a denial of the truth of a fact expressly averred 
upon the face of the declaration. Ifthe defendant should 
desire to present the constitutional question to the Court, 
it must be done bya special plea. This Court is not in the 
habit of deciding questions which do not legitimately arise 
out of the proceedings contained in the record; but inas- 
much as the question was zealously pressed and very ably 
argued by the defendant’s counsel, and as it appeared to 
be the mutual desire of the parties to obtain the opinion 
of the Court upon it, we have departed from our usual 
practice, and have consented to consider it, as one of the 
questions arising in the case. 

The position assumed by the counsel is, first that the act 
of incorporation creates a “monopoly,” inasmuch as_ it 
grants to the corporators exclusive privileges ; and 

Secondly, that it is a“ perpetuity,” there being in the 
Charter no limit tothe time of enjoyment, and that forthese 
reasons itis in direct conflict with the express provi- 
sions of the Constitution of the State, and therefore 
void. 


We have been rerfered upon this point to the 24th sec- 


tion of the lst article of the Constitution, which is in these 
words: 


“That perpetuities and monopolies are contrary to 
the genius of a free State and ought not to be allowed,” 
and again to the 4th section of the 18th article, which reads 
as follows: “No Bank Charteror any actof incorpora- 
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tion granting exclusive privileges, shall be granted for a 
longer period than twenty years, and no Bank Charter 
shall ever be extended or renewed.” These are the only 
provisions of the Constitution which have been brought to 
our attention, and in order to ascertain their bearing upon 
the question, it becomes necessary to consider what is the 
meaning of the several terms, “perpetuities,” “monopolies,” 
and “exclusive privileges,” as they are used in the constitu- 
tion. 

With regard to the term “perpetuity,” we are clearly of 
opinion that the convention which framed the Constitution, 
intended to use itinits legal acceptation, only as applicable 
to estates. A perpetuity may be defined to be such a limita 
tion of property as will render it unalienable beyond the 
period allowed by the common law, that is to say, for a life 
or livs in being, and twenty-one years beyond. If we are 
correct in regard to the intention of the convention, it be- 
comes manifest that this act of incorporation is not in con- 
flict with the clause of the Constitution in which that term 
is used. 

In regard to the other terms used in the Constution, viz: 
“monopoly” and “exclusive privilege,” we cannot better ex- 
press our views than by quoting the language of Mr. Walk- 
er in his recent treatise on American law ; at page 208, he 
says, “many of the most important branches of trade and 
manufactures, all banking and insurance operations, and 
many ofour internal improvements are undertaken and car- 
riedon by incorporated companies. Yet although so much of 
good is thus effected and without any very palpable evil, 
it is not uncommon to hear corporations denounced as mo- 
nopolies, created for the benefit of the few, to the prejudice 
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of the many, and hostile to the great republican principle 
of equality. But corporations are not necessarily monopo- 
lies, in the odious sense of that term. A monopoly, as the 
name imports, is a special privilege conferred on one or 
more persons, to the absolute exclusion of ail others. In 
this sense itis deservedly odious, because it is essentially 
anti-republican. But our corporations are not in this 
sense monopolies, although charters frequently and con- 
fessedly enable the members of corporations to enjoy ca- 
pacities and realize advantages, which they would not en- 
joy and realize as private individuals, and thus have some- 
thing of the appearance of creating monopolies, yet so long 
as no exclusive privileges arein fact conferred upon any par- 
ticular corporation, and no class of persons are prohibited 
from membership, they can with no propriety be said to 
create monopolies. Our Banks are the nearest approach 
to monopolies, because individuals are expressly prohibited 
from banking privileges. Yet even our Banks aré not in 
fact monopolies, because no individuals are excluded from 
becoming stockholders, if they have the will and the 
means.” 

The second ground of objection is, that “the first five 
counts in said plaintiff’s said declaration, are and each of 
them is based upon promises charged and alleged to have 
been made to plaintiff prior to the passage of the act of in- 
corporation.” We deem it unnecessary to thecorrect de- 
cision of this case, to determine or even to consider this 
objection, for even should it be well taken, there are other 
sufficient counts contained in the declaration which are not 
obnoxious to the objection; and it is an admitted principle 
in pleading that if a defendant demur tothe whole decla- 
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ration, and any one of the counts be good, the plaintiff shall 
have judgment upon that count. Chitty on Pleading, 
664 ; Archbold on Civil. Pleading, 309; 1 Saunders, 286; 1 
Wilson R., 248. 

_ The third objection is that “if the defendant is a stock- 
holder in said Plank Road Company,as is alleged in said 
plaintiff's said declaration, he is not subject to a suit for 
the amount of his stock subscribed for, in this form of ac- 
_ tion.” 

The fourth objection, which is in the following words, 
to wit: “that the Charter of the said Company prescribes 
the remedy against defaulting stockholders,” raises the same 
question as is raised by the third, and the two may there- 
fore be considered together. 


The argument made upon this point by the defendant’s 
counsel, is based upon the provision contained inthe 6th 
section of the act of incorporation, and which provides 
that “in case of non-payment of any instalment by a stock- 
holder after due notice by publication or circular for two 
months, such stock and all previous payments thereon shall 
be forfeited to the Company. 


The first position assumed in the argument upon this 
part of the case is, that “where the act of incorporation 
gives no express remedy againsta member for assessments, 


he is liable to no action,” and various authorities are cited in 
support of the position. The case of Cutter vs. the Mid- 


delsex Factory Company, (14 Pick. R., 483,) would seem 
to sustain the position assumed.in the argument. The 
Court say in their opinion in that case, “by virtue of this 
act, the remedy to enforce the payment of assessments was 
by sale of the shares, no action would lie either against the 
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proprictor himself or his executor.” But they furtherremark 
that “the liability of this corporation depends upon the 
statute of 1808, C., 65, the original act regulating manu- 
factoring corporations, to the provisions of which express 
reference is made in the original act of incorporation,” and 
not having access to that statute, in order that we might 
examine its various provisions, it is impossible to say how 
far it may be taken to sustain the position as a general 
proposition of law. There may be contained in that statute 
for ought that we canknow, some negative provision which 
its operation may have restricted the Company to the rem- 
edy by sale. 

The case of the Andoverand Medford Turnpike Corpora- 
tion vs Gould, (6. Mass. R., 286,) was also cited to the 
same point, as also the case of the Franklin Gass Compa- 
ny vs. Thomas White, (14 Mass. R., 286,) but they do not 
in our opinion sustain the position assumed. The question 
discussed in the former case, which is a leading orie on the 
subject, was not whether the right to maintain an action 
for assessments on stock, depended upon a power expressly 
granted in the charter of incorporation, but the point was 
whether the corporation could maintain an action upon 
an implied promise, growing out of the act of subscription 
by the corporator. Parsons, C. J., with his usual clear- 
ness, discusses this question with marked ability, and the 
conclusion at which he arrives is “that when the corpora- 
tors expressly agree to pay the assessments, to induce the 
corporation to make the road, an action can be maintained 
on that agreement, that if there be no such agreement the 
remedy for the corporation is by sale of the delinquent’s 
shares, pursuant to the Statute.” He also in that opinion 
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considered the further question, whether the “subscription 
paper,” which had been signed by the defendant, amounted 
to anexpress promise and determined that it did not and 
that the action could not be maintained. Butit-is proper 
to remark that upon reference to the subscription paper, 
referred to in that case, it will be found to contain no prom- 
ise or agreement to pay, it is simply an agreement fo take 
so many shares of stock, and to become proprietors in the 
said corporation. We desire to be understood as express- 
ing no opinion in regard to either of the propositions deci- 
ded in that case, as they do not necessarily arise, nor is the 
determination of either of them essential tothe decision of 
this cause. It will be time enough whena case shall be 
presented to us in which the questions do arise, to decide 
whether an action may be sustained by a corporation upon 
an implied promise, whether the mere agreement to sub- 
scribe for shares of stock, as evidenced by the subscription 
book or in any other manner, shall be taken to raise an impli- 
ed promise. Until such case shall arise, we desire to leave 

















the questions open for more mature consideration. Much 
may be said on both sides, and especially where reference 
is had to the particular phraseology of the several sections 
contained in the charter ofthis corporation. In the first 
section of the act, the usual power to sue in their corporate 
_mame is expressly granted to the Company. By the first 
clause of the sixth section, the corporation is authorized to 
“call for and demand from the stockholders respectively, 


the full amount of the shares of stock by them respectively 
subscribed, &c.” Here the right to “demand” is expressly 
given, and we are to give the term its legal signification, 
viz: a peremptory requisition, as contra distinguished from 
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a mere request which might or might not be responded to 
by the stockholder at his option. If this be a right, it 
would seem to result as a necessary consequence, that the 
common law remedy to enforce the right, that is by action, 
is also granted. But as before intimated, we leave the 
question open, as not being involved in the consideration of 
this case. 

It certainly cannot be said that the actual forfeiture of 
the stock, would in any manner effect the realization of the 
amounts due for the assessments, and evena sale of the 
same, would but in very few cases ever produce that re- 
sult. 


In the case at bar the allegation is expressly made in the 
6th, 7th, 8th 9th and 10th counts of the declaration, that 
“the said defendant made and executed a promise or agree- 
ment in writing, and delivered the same to the said plaintiff, 
by which he the said defendant undertook and promised to 
pay to the treasurer of the said plaintiff, the amount of one 
thousand dollars for the said ten shares of stock, in such 
amounts and at such time or times, as should or might be 
required by the Directors of said Company.” This being 
an express averment contained in the declaration, the de- 
murrer is to be taken to admit the truth of the fact so al- 
leged and the authority cited, goes strongly to sustain the 
plaintiff's case. There were numerous authorities cited by 
the counsel for the plaintiff below, which all go to support 
the position that, where there has been an express promise 
to pay, the corporation may proceed by action for the re- 
covery of the assessments, and we have been able to dis- 
cover nothing in the authorities cited on the other side 
which would even seem to contravene that doctrine. The 

35 
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time allotted to the Court does not admit of our going into 

an extended examination of the cases cited, nor indeed do 
we deem it necessary for the purposes of this case, that we 
should doso. It will suffice to allude to the leading cases 
as they are collected in Angell and Ames oncorpora- 
tions. 

In the case of “The Worcester Turnpike Co. vs. Wil- 
lard” (5 Mass. R. 80) the Court decided that the defendant 
having subscribed a contract by which he engaged to take 
one share, and to pay ail legal assessments it was a personal 
engagement to pay assessments, which gave the corpora- 
tion, a cumulative remedy against Willard, inaddition to the 
remedy provided by the Statute to enforce the payment of 
the assessment by a sale of shares. In the case of “ Taun- 
ton and South Boston Turnpike Co. vs. Whiting” (10 Mass. 
R. 327) the case was where one subscribed an engagement 
to pay on demand to J. G. or order, “all assessments that 
may at any time be made by said corporation for the pur- 
pose of laying out said road, making and keeping the same 
in repair, and for damages to individuals for land &c.”— 
It was holden agreeably to the above case of Worcester 
Turnpike Co. vs. Williard, that the defendant having ex- 
pressly promised to pay all assessments, he was liabe, in 
an action of assumpsit, brought by the corporation for the 
assessments. 

Angell and Ames in their work on corporations (495 & 
8,)lay , down the doctrine on this subject very broadly, thus; 
“If a person has incurred a liability to be sued upon a sub- 
scription as upon a promise, according to the rules we 
have laid down (though a penalty be given by Statute for 
non-payment,) he is still liable in an action of assumpsit. 
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The penalty of forfeiture is cumulative.” In the case of 
the Delaware and Schuylkill Navigation Co., vs. Lawrence 
Binny (Term) R 70 the subscribers to the Stock signed an » 
agreement to pay two hundred dollars for each share, as 
the same should be called for; and the act of incorporation 
inflicted a penalty of five per cent per month, upon de- 
faulters, and directed that when the penalty should amount 
to the sums paid in, the shares should be forfeited. There 
being an express promise to pay, the Court held that the com- 
pany might waive the forfeiture and proceed personally 
upon the promise. Inthe case of Goshen Turnpike Co., 
vs. Hurtin, (9 John’s, R., 217,) the question was made 
whether the remedy given to the company by the Statute, 
to exact the penalty of a forfeiture of the shares and of all 
previous payments, was not the only remedy; and the 
Court expressly decided that it was not. Vide also Angell 
and Ames on Corporations note 2. In the case of “Grays 
vs. Turnpike Co.” (4 Rand. R., 578,) this question came 
up for discussion in the Court of appeals of Virginia. The 
question depended upon the sixth section of the general Turn- 
pike law, which enacted that, “if a stockholder shall fail 
to pay the sum required of him, the President and Directors 
may sell his stock at auction, and retaining the sum due, 
pay the overplus tothe owner. But if the sale shall not 
produce the sum required to be advanced with the inci- 
dental charges, then the president and directors may recoy- 
er the balance of the stockholder, by motion and ten day’s 
notice.” The stockholders failing to pay the requisitions, 
the stock was advertised but not sold for want of bidders; 
and the question was, whether they were liable to a recoy- 
ery by motion for the amount of the requisitions.—There 
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were other questions in the case, but this was considered by 
Judge Carr, who gave the opinion of the Court, as the most 
difficult. He however, gave the following opinion in which 
all the other Judges concurred. “The power to sell the 
stock of delinquents was given to the company for their 
benefit. It was thought, no doubt, that this power would, 
coerce the stockholders to punctuality in paying the calls; 
and if not, would secure to the company the speedy receipt 
of the money by sale of the stock. But in case this sale 
should not raise the whole sum, a motion is given for the 
balance. Now ought we to turn this power of sale, given 
for the safety of the company, to their ruin? Ifthe stock 
had sold for a single cent, there can be no doubt, that this 
motion would have been sustained for the whole sum re- 
quired, even for more than is now required; for the sum 
given would not have paid the costs of sale, and the motion 
would have been for the sum required with the addition of 
such costs.” There is a degree of sound, practical common 
sease in the foregoing views which commends them to our 
cordial approbation. Indeed in this age of enterprise, 
when all public improvements are accomplished by associ- 
ate efforts, it is of the highest importance, that those who 
thus associate, should be held to the observance of the most 
perfect good faith, by compelling them to carry out the 
agreement into which they may have entered by becom- 
ing members of such association. Otherwise; no man 
would have any guaranty as an inducement for the con- 
tribution of his means to the advancement of any enter- 
prise of a public character. If it were the law that an in- 
dividual stockholder might retire from the corporation at 
any time and upon his mere whim and caprice, and thereby 
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incur no further injury than the mere forfeiture of his 
stock, it would give a blow to enterprises of this charac- 
ter, which would be distructive of the best interests of the 
public. Under such circumstances the most useful enter- 
prises might, at the whim of an individual, be arrested upon 


the very eve of successful consummation. A proposition 
which would lead to such results cannot be law, for we 
are taught that “law is the perfection of reason.” 

Upon a review of all the authorities to which we have 
been able to refer, as well as upon principle, we hold the 
law to be, that when their is an express agreement on the 
part of the stockholder to pay for the shares of stock allot- 
ted him, upon default of such payment, he may be pro- 
ceeded against by action at the suit of the corporation, not- 
withstanding the charter may provide for the forfeiture or 
sale of the shares of delinquents. 


The fifth ground of objection is “that the said plaintifi 
has no where alleged in his said declaration that forty 
thousand dollars of stock had been subscribed for, before 
said company went into operation, and further because 
the said plaintiff no where alleges that the other condi- 
tions precedent required by the said charter to be perform- 
ed before said company could be properly organized, have 
been performed.” This objection was not particularly 
pressed at the argument, nor do we think that it is well 
taken. The declaration expressly avers the due organi- 
zation of the company, and this being admitted by the 
demurer, we think is sufficient. 

The sixth objection is “that no proper cause of action 
has been filed by the said plaintiff in the said cause.” The 
statute provides that “all bonds, notes, bills of exchange, 
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covenants and accounts upon which suits may be brought, 
or a copy thereof, shall be filled with the declaration. But 
it has been heretofore decided by this Court, that the fail- 
ure to file the cause of action, cannot be taken advantage 
of by demurrer to the declaration. Vide McKay vs. Lane 


5th Florida,R. 268. And inthe case of Watterman vs. Mat 
tair (5th Flor. R. 211) this Court held, that this provision 
of the Statute is directory only, and if the defendant wants 
a bill of particulars, he must lay his rule upon the !plain- 
tiff, before plea to the action, to file one. 

The seventh exception is, “that the said plaintiff does 
not state in said declaration, by whom the subscriptions 
were received.” This exception was not noticed in the 
argument and we presume was abandoned by the coun- 
sel. We do not think that it was a fact necessary to be 
stated in the declaration. 

Upon a careful review of the whole case we are of 
opinion that there is no error in the judgment of the Circuit 
Court, overruling the defendant’sdemurrer to the plaintiff's 
declaration. Therefore let the judgment be affirmed with 
costs. 
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Cuartes Dissie, Pviartirr in Error vs. THe JACKSONVILLE 
AND ALLIcaToR PLank Roap Company, Derenpant IN 
Error. 

Writ of Error to a Judgment of Duval County Circuit 
Court. 

McQueen McIntosh for Plaintiff in Error. 

G. W. Call, Jr., for Defendant in Error. 

DuPONT, J., 

This case is similar in all respects to the case of Joseph 
A Barbee, (except that one instalment had been paid in, 
which makes it yet a stronger case,) decided at the present 
term, and will abide the decision in that case. 


Therefore let the Judgment be affirmed with costs. 











Ex Parte Henry Henperson. 
1, Appeals may be taken from the Justice’s Court to the Cireuit Court and 


tried by the latter agreebly to the Constitution. 
2. The grant of one power by the Constitution is not necessarily exclusive of 


another power. 
3. The Circuit Courts ate not confined wholly to cases of original jurisdie- 


tion. . 
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4. They have for the most part the power of the Court of King’s Bench in 
“England. 

5. A mandamus will lie from this Court to the Cireuit Court in ease of refusal 
to entertain jurisdiction when direeted by law. 

€. The jurisdiction of the Cireuit Courts aad Supreme Courts compared. 

7. The trial of an appeal case by the Circuit Court, is rather the exercise of 
original than appellate jurisdiction, but whether original or appellate the 
exercise of the power is not in conflict with the Constitution of the State. 

* This is an application for amandamus to the Judge of the 

Circuit Court of the Eastern Circuit, for Putnam County> 

to hear and adjudicate an appeal taken from a Justice’s 

Court to the Circuit Court, 

To the rule to show cause why a mandamus should not 
issue, Hon. W. A. Forward, Judge of ‘the Eastern Circuit 
made the following answer: 

Ex Parte Henry Henderson, on motion for Rule to show 

cause why Mandamus should not issue. 





In obedience to Rule issued in this cause, the Judge of 
the Circuit Court most respectfully shows cause as fol- 
lows, to wit: 

In the first act organizing the “Territory of Florida,” 
Congress enacted, “That the Judicial Power shall be vest- 
ed in two Superior Courts, and in such Inferior Courts and 
Justices of the Peace,as the Legislative Council of the 
Territory may from time to time establish.” 

The Legislative Council established County Courts and 
Courts of Justices of the Peace, with appeal from Justice’s 
Courts to the County Courts. , 

It was xot, however, until the third amendment was made 
by Congress, to wit: on the 26th March, 1824, that it was 
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provided the Superior Courts “sHaALL HAVE AND EXERCISE 
APPELLATE JURISDICTION OVER THE INFERIOR CouRTS oF SAID 
Territory.” 


This organic act of Congress is to be regarded as the 
Constitution of the Territory, containing grunts of power. 
See Ponder Executor vs. Graham, 4 Florida R., 23. 

After this power was conferred upon the Superior Courts 
the Territorial Legislature passed the act under which it 
is now claimed, appeals lie to the Circuit Courts of this 
State, and is the act in question, and which act was in 
force at the time the State Constitution went into effect in 
1845. 

When passed it was a constitutional and binding law, 
and proper for the action of the Territorial Legislature. 

The question is whether on the orgaization under our 
State Constitution, it is in conflict with that Constitution. 


Upon our passing from a Territory to a State, our State 
Constitution differed from the powers conferred by acts of 
Congress in this, that it was a“ restriction of power pri- 
marily possessed.” See Ponder vs. Graham. 


We framed our Constitution immediately in succession 
of Arkansas, and from the Constitution of that State we 
seem to have drawn largely. Yet it will beseen that their 
Constitution expressly provides, that “the Circuit Courts 
shall ‘exercise a superintending control over the County 
Courts and over Justices of the Peace.” See collection of 
American Constitutions. Upon examining the State Con- 
stitutions, it will be found that inevery State where Cir- 
cuit Courts have appellate jurisdiction it is expressly con- 
ferred. 


36 
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By the Constitution of the State of Florida, the “judicial 
power” of this State is vested ina Supreme Court, Courts 
of Chancery, Circuit Courts and Justices of the Peace, and 
the General Assembly may vest criminal jurisdiction, (not 
capital,) in Corporation Courts. 

The second section of the fifth article says: “The Su- 
preme Court, except in cases otherwise directed in this 
Constitution, shall have appellate jurisdiction only, which 
shall be coextensive with the State, under such restric- 
tions and regulations not repugnant to this Constitution, 
as may from time totime be prescribed by law, provided, 
that the said Court shall always have power to issue writs 
of injunction, mandamus, quo warranto, habeas corpus, 
and such other remedial and original writs as may be ne- 
cessary to give ita general superintendence and control of 
all other Courts. 

The Supreme Court of Florida, in ex parte White, 4 vol. 
page 165, in giving construction to the above second sec- 
tion, held that the jurisdiction of that Court was two-fold ; 
first, appellate jurisdiction ; proper, and secondly, a general 
superintendence and control of all other Courts; and this 
by means of all appropriate, original and remedial writs 
known to the common law. 

Again, they say, the “exception” inthe first clause of 
the section points to the power contained in the proviso, and 
this power the Court would not have had from the mere 
grant of “ appellate jurisdiction only.” 

And again they say: “It places this Court, with regard 
to all other Courts of this State in the same position, in this 
respect which the Court of King’s Bench in England oc- 
cupies, in relation to the Inferior Courtsof that kingdom.— 
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It gives a superintending authority and control, the pow- 
er to overlook and to govern, check and restrain all other 
Courts.” 

It would seem then, that the Supreme Court have all the 
jurisdiction necessary. 

Let us see what has been vested in this respect in the 
Circuit Courts. 

The sixth section provides, that “the Circuit Courtsshall 
have original jurisdiction in all matters civil and criminal, 
within this State not otherwise excepled in this Constitu- 
tion. 

Here then is a “restriction of power primarily possessed,” 
so far as appellate jurisdiction is concerned,and which was 
conferred on the Superior Court. 


No appellate jurisdiction in the Circuit Courts can be 
found in the said sixth section of the Constitution. And of 
the original jurisdiction thereof, there does not seem a 
doubt but that remedial and original writs necessary for a 
general superintendence and control of all other Courts, (ex- 
cepting Courts of Ordinary in the ninth section,) are “ez- 
cepted” in the second section and given to the Supreme 
Court. 


And this appears to have been the intention of the fram- 
ers of the Constitution, for they have not limited the Circuit 
Courts in original jurisdiction to any amount or proper sub- 
ject. 

Persons are not compelled to sue in Justice’s Courts, but 
if from convenience or expedition in collecting; they do re- 
sort to that tribunal, then appeal goes to the Supreme 
Court, as from the Circuit Court to the Supreme Court. 
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It is contended that there is no express prohibition against 
the vesting appellate jurisdiction in Circuit Courts. If 
this is a good argument, then it can be invested in Probate 
Courts or anyCourts created for that purpose. The an- 
swer tosuch a proposition presents itself, by enquiring 
from whence the Circuit Court derives its power? It does 
not derive itfromthe Legislature. It can only exercise 
such powers as the Constitution itself confers, or authorizes 
the Legislature to grant. It can derive no power else- 
where. 

In the language of the Supreme Court of Ohio, in Kent, 
et. al. vs. Mahaffy, et. al.,2 Ohio R., 498, which is a case 
arising under an act of the Legislature of that State, at- 
tempting to confer original jurisdiction on the Supreme 
Court, by authorizing it to grant an injunction in a case 
pending in another Court,and which by parity of reason- 
ing, is like the case now under consideration, that Court says: 
“It follows that to negative the existence of {a power, it 
is not necessary to show that it is forbidden by the Con- 
stitution. It is sufficient thatthat instrument neither di- 
rectly nor indirectly confers it. Now as before said, the 
only original jurisdiction granted to us by the Constitution, 
is that above mentioned, and the only jurisdiction that the 
Legislature is authorized to confer upon us as a Court, is 
appellate jurisdiction. See Cohstitution of Ohio, adopted 
in 1851, and Kent, et. al. vs. Mahaffy, et. al., above cited. 

The tenth clause of the fifth article of the Constitution is 
in these words:— 

“A competent number of Justices of the Peace shall be from 
time to time, appointed or elected in and for each county, 
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in such mode and for such term of office as the General 
Assembly may direct, and shall possess such jurisdiction 
as shall be prescribed by law. And in cases tried before 
Justices of the Peace, the right of appeal shall be secured 
under such rules and regulations as may be prescribed by 
law.” 

Now then it will be seen that no tribunal is specified to 
which this appeal is “secured.” The natural inference to 
a legal mind is that it is to be to the Court having appellate 
jurisdiction. 

But it is contended that the tribunal is leftopen as one of 
the “regulations” to be prescribed by law. 

It may be that fixing a tribunal which shall have the 
jurisdiction of such cases in the face of the provisions of 
the second section, which gives to the Supreme Court, “a 
general superintendence and control of all other Courts,” 
is one of the “regulations” spoken of, but we in our humble 
judgment cannot so view it. 

That the right of appeal is “secured” by the Constitu- 
tion there is no doubt, but we think it is to the Supreme 
Court, which has all the appellate jurisdiction,and not to 
the Circuit Court, which has only original jurisdiction. 

If appellate jurisdiction can be conferred on the Circuit 
Court from one tribunal it can be from all, and there is no 
meaning in the Constitution where it authorizes the Su- 
prene Court to issue such remedial and original writs as 
may be necessary to give it a general superintendence and 
control of all other Courts. 





The framers of the constitution intended that appellate 
Courts and Courts of original jurisdiction should be separ- 








280 SUPREME COURT, 


————————————————————————————— Se 
Ex Parte Henderson.—Opinion of Court. 











ate and distinct, and for that purpose provided for the cre- 
ating of a separate Supreme Court. 

Under the Territorial system “which has been acted up- 
on as we think illegally, since the State organization, a 
man with a $50 debt, may sue in the Justices Court, have 
a jury trial there, and if disatisfied appeal to the Circuit 
Court, have another jury jrial, and then if disatisfied ap- 
peal to the Supreme Court, while an individual with a 
$5000 debt, cannot have but one jury trial. 

Ifthe constitution intended such a distinction, it is with- 
out a parallel in this republic. 

Then, in our opinion, the Supreme Court is a constitu- 
tional tribunal, and clothed with exclusive appellate juris- 


diction. 
It is a universal rule of construction, that the grant of a 


principal power, ipso facto, includes all minor, subsidiary 
powers incidental to the exercise of the main power. 

The Legislature possesses no power either by acts of 
commission or omission, to alter or destroy the separate 
and independent coustitutional jurisdiction of our respec- 
tive Courts. Then by omitting to actas well as by acting 
in an unwarrantable manner, they should not be permitted 
to defeat the main object and design of the constitution, 
which is to establish and administer an impartial system 
of public justice, for the maintainance and protection of 
personal rights and private property. 

G. W. Cail, Jr., for the motion. 

BALTZELL, C. J., delivered the opinion of the Court. 

This is an Application for a madamus to the Judge of the 
Circuit Court of the Eastern Circuit to hear and adjudicate 
an appeal taken from a Justice of the Peace of Putnam 
County. 
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The Constitution of the State provides that “in cases 
tried before a justice of the peace, the right of appeal shall 
be secured under such rules and regulations as may be 
prescribed by law.” “Art. 5, section 10th. 

The first State Legislature provided that “the Circuit 
Courts respectively shall have and exercise the original 
and appellate jurisdiction conferred by the Constitution of 
this State and all original and appellate jurisdiction had 
by the Superior Courts of the several districts of the Ter- 
ritory of Florida, and of the County Courts of the several 
counties of the Territory, under the laws of the Territory 
not inconsistent with the constitution and lawsof the State.” 
Laws 1845 Thomp. 54. 

Amongst the laws passed by the first Territorial Legis- 
lature in 1822 we find an appeal given tothe Circuit ' 
Court, on all judgments over ten dollars, and it was to be 
tried as [soon as] an original cause open to all legal testi- 
mony, “p. 92. In 1823 and ’24, the circuit Court was 
directed to hear and determine appeals from justices in a 
summary way without pleading in writing, according to 
the justice of the case. p. 244. In 1832 the Superior 
Courts were directed to try such cases anew on their merits 
and without requiring written pleading. Thomp. 364, - 

And so the laws have continued to the present day. 

It is contended now that the Circuit Court cannot adju- 
dicate these cases, having no power to do so under the 
Constitution of the State but that this duty belongs to and 
should be performed by the Supreme Court. 

It is very obvious that the Constitution designed some 
of the tribunals created by it to discharge this function. 
It seems to have been an object of such consideration 
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with its framers, as to require a special provision, showing 
that their attention was directed and addressed to the very 
subject. 

Whilst we admit our own impressions, derived from wit- 
nessing the admitted and uncontested operation of the 
law, as well under the Territorial as under the State Gov- 
ernment for a period of near thirty years under the Supe- 
rior Courts of the Territory as well as the Circuit Courts 
of the State, to be adverse to the position assumed by the 
intelligent Judge of the Circuit, we have yet in deference 
to his opinion endeavored to consider the subject with 
reference to its merits, and a determination to give to the 
arguments on that side the fullest and most deliberate con- 
sideration. 

Very fortunately the question may be decided free from 
the perplexities attending the conflict between the Federal 
and State judicatories, often involving points of vital inter- 
est to the cause of civil liberty ; for it is not to be denicd 
that this blessing under our complex system of Govern- 
ment, can alone be secured by the mutual observance and 
respect of the proper boundaries existing between the two 
sovereignties. The question so important in this aspect, 
ceases in a degree to have that paramount interest when 
regarded between citizens of the same State, under the 
State Constitution. Then the great concern is to give to 
parties in Court, through the tribunals provided by the 
constitution, a full, fair andimpartial trial, and ensure és far 
as may be, a rightful decision of the matter in contest. 
Such will be our aim on the present occasion. 


We do not concur in the opinion that the case of an ap- 
peal from a Justice of the Peace is a case of appellate ju- 
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risdiction, in the sense in which this term is used in the 
Constitution confering it on this Court. The fact is, it is 
of a mixed character, having but one ingredient of appel- 
late power, in that it has its origin in the Inferior Court, 
whilst in all other respects it is and from the commence- 
ment, as well by the Legislature as the Courts, has been 
treated and regarded as if originally instituted in the Cir- 
cuit Court, with the single exception, that written plead- 
ings are not required. The case is directed to be tried 
anew in the Circuit Court, andis to be continued after Judg- 
ment, until final execution. This undoubtedly is the exer- 
cise of original jurisdiction. Here is no revision and cor- 
rection oferror of law merely, no remitting of the case 
below for further trial 7 

“An appeal isa process of civil law origin and removes 
acause, entirely subjecting the fact as well as the law, 
to a review and a retrial. A writ of error is aprocess of 
common law origin, and it removes nothing for re-examin- 
ation but the law. The former mode is usually adopted 
in cases of equity and admirality jurisdiction,—the latter 
in suits at common law tried by a jury.” 3Story Com. 
Conf. 628. 3 Black.Com. 66. 3 Dallas 321. 6 Wh. 
402. 

“The Judgment of the Court of Common pleas and of all 
inferior Courts in England, if erroneous, must be brought 
under the review of this Court (the King’s Bench) for re- 
vision and correction; the Judgments of the Common pleas 
and of other inferior Courts of record, when the proceed- 
ings are according to the course of the common law, by 
writ of Error; the judgments of inferior Courts of record 
when the proceedings are summary or different from the 
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course established by the common law, by writ of certio- 
rari, and judgments of the inferior Courts not of record, by 
writ of false judgment.” 4 Arch. prac. 4. 

Soin New York “it is well settled that on a return to 
@ common law certiorari no other questions can be raised 
‘than those relating to the jurisdiction of the Court or officer 
before whom the proceedings are had, and that decisions 
as to the admission or rejection of evidence or instruc- 
tions to a jury on submitting the case to their considera- 
tion, cannot be reviewed by certiorari, the policy of the law in 
creating these summary jurisdictions being, that their de- 
cisions on the merits shall be final and conclusive, and 
that if they err upon questions either of law or fact, the 
parties are without remedy.” 1. Graham’s Prac. 377. 

“This writ, the certiorari, is to restrain the return of all 
inferior magistrates, within their legal grasp. If they go 
wrong, upon the evidence, it is the misfortune of the par- 
ties. 17 Wendell 668. “So a certiorari was refused be- 
cause it was founded not ona want of jurisdiction, but 
on the merits.” Nichols vs. Williams 8 Cow. 13. 
Key. vs. White, ad. 2. Denio 549. The People vs Vermilyea 
7 Cow. 108.” 

In very recent cases says the author above quoted 
“the Supreme Court of New York has wholly denied their 
power to re-examine on certiorari, the decisions of inferior 
jurisdictions on questions of fact, or on the legality of their 
decisions within their jurisdictions, or that their tribunals 
are to state facts in their return at all, except’such as res- 
pectstheir jurisdictions.” 

1 Graham 378. Starr vs. Trustees of Rochester, 6 Wend., 
664, 17, ib. 64. 2 Hill 9—398. 
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“The appeal then given by the constitution is a proceed- 
ing unknown to the English Statutes and common law, 
hence the rules of distinction of a technical character un- 
der those laws are inapplicable to it. It is the Statutory 
regulation existing under the Territorial Government that 
the framers of the constitution had in view and intended 
to secure in making the special laws under consideration, 
and we have already seen that in these statutes the case is 
treated as an original cause “to be tried anew,” otherwise 
the clause has no operation and will be of no avail. Con- 
sidered in this light, we feel no difficulty in regarding the 
constitution as having allusion to these statutes and design- 
ing their continuance, and in holding the case to be of ori- 
ginal jurisdiction. ”’ 

In this connection we think proper to remark thatthe 
Circuit Courts of the State perform the officeand discharge 
the functions of the Court of King’s Bench of England, and 
not the Supreme Court of the State. This latter is the 
Court of last resort, and has its analogy in the Supreme 
Court of the United States and the Courts of Appeal of 
the States. Its action is original in the very few cases 
stated by the Constitution, and that rather in aid of its ap- 
pellate jurisdiction ; its appropriate office is to revise and 
correct the action of the InferiorCourts. TheCircuit Court 
partakes in a degree of these powers, as we shall see by 
reference to the jurisdiction ofthe Court of King’s Bench. 
“Its jurisdiction is very bright and transcendent. It keeps 
all inferior jurisdictions within the [bounds of their au- 
thority, &e. It superintends all civil corporations in the 
kingdom. It commands magistrates and others to do what 
their duty requires, in every case where there is no othen 
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special remedy. It protects the liberty of the citizens by 

speedy and summary interposition.” 3 Black. Commenta- 

ries, 42. 

In case of trial before the Circuit Court, the party, if dis- 
satisfied and the sum be sufficent, may take hisappeal to the 
Supreme Court, but the case is tried there not anew as before 
the Circuit Court, but upon errors shown to the Court, inthe 
record, by a bill of exceptions, and this constitutes the exer- 
cise of appellate power in a common law case, to which 
the Supreme Court is confined in its adjudication of such 
cases. But if this Court were competent both by the con- 
stitution and laws, and could empannel a jury to try such 
cases, it is very obvious they could not by possibility dis- 
charge the duty. The Court is holden oncea year in four 
districts, in one county of each district. What then would 
become of appeals taken in other distant counties’ Is it 
not obvious that the right would bein name merely, and of 
little or no value? Not so with the Circuit Courts, organi- 
zed to transact civil and criminal business in every coun- 
ty in the State, whose performance of thisduty for so many 
years past, with such entire satisfaction to the public, is 
the best evidence that the power has been rightfully and 
properly confided. 

If the power were actually appellate, we do not per- 
ceive the objection toits being confided to the Circuit 
Court. What objection can there exist to the exercise of 
this power by both Courts? None that we can preceive. 
It certainly increases the chances of right and tends to 
the advancement of justice without injury to any. 

Of the exercise of this power by the Circuit Court, it 
may be remembered, as was well expressed in argument, 
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that the term “only” used in the clause confering the jur- 
isdiction on the Supreme Court, is ommitted in the clause 
confering the jurisdiction on the Circuit Courts. Now 
why this omission, unless there was design and a disposi- 
tion to restrict, not to confine the jurisdiction as in the case 
of the other Court? We are not disposed, however, to rely 
upon this view, strong and potent as itmay be. The ob- 
jection is, that there is no express grant of the power. Of 
objections of a like character to the constitution of the Uni- 
ted States, the Supreme Court say “the constitution una- 
voidably deals in general language. It did not suit the 
purposes of the people in framing this great charter of our 
liberties to provide for a minute specification of its powers, 
or to declare the means by which these powers should be 
carried into execution. It was foreseen that it would be 
perilous and difficult, if not animpractible task. The in- 
strument was not intended to provide merely for the exi- 
gencies of a few years, but was to endure for a lapse of 
ages, the events of which were locked up in the incontro- 
vertible purposes of providence. It could not be foreseen what 
new changes and modifications of power might be indis- 


pensable to effectuate the general object of the charter and re~ 
strictions and specifications, which at the present mightseem 
salutary, might in the end prove the overthrow of the sys- 
tem itself. Henceits powers are expressed in general terms, 
leavingto the Legislature from time to time, toadopt itsown 
means to effectuate ligitimate objects andto mould and model 
the exercise of its powers, as its own wisdom and the public 
interests should require. Hunter vs. Martin, 1 Wh., 304, 
326, 327. ' 


Again, in another opinion of the same enlightened tri- 
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bunal, on another occasion, we have an extension of the 
same enlarged views: “ A constitution which should con- 
tain an accurate detail of all the minute subdivisions of 
which its great powers will admit, and of all the means by 
which they may be carried into execution, and of the vari- 
ous subjects of jurisdiction of which its Courts may respec- 
tively take cognizance, would partake of the prolixity of a 
legal code and could scarcely be embraced by the human 
mind. Its nature, therefore, requires that only its great 
outlines should be marked, its important objects designa- 
ted, and the minor ingredients which compose these objects 
be deduced from the nature of the objects themselves.”— 
McCulloch, vs. State of Maryland 4, Wh., 407. 

Again: “ Had the faculties of man been competent to 
the framing of a system of Government, which would leave 
nothing to implication, it cannot be doubted that the effort 
would have been made by the framers of our Constitution. 
The fact, however, is otherwise. There is not in the whole 
of that admirable instrument, a grant of power which does 
not draw after it others not expressed, not vital to their ex- 
ercise, not substantive and independent indeed, but auxili- 
ary and subordinate. There is no phrase init which ex- 
cludes incidental and implied powers, and which requires 
that every thing granted shall be expressly and minutely 
described.” Anderson vs. Dunn 6, Wh., 204. Story, Com. 
Con., 418. 

_ Again: “It is said that the very distinction taken in the 

Constitution between original and appellate jurisdiction, 
pre-supposes that when the one can be exercised the other 
cannot. The exercise of appellate jurisdiction is far from 
being limited by the terms of the Constitution to the Su- 
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lpreme Court. There can be nv doubt that Congress may 
create a succession of inferior tribunals, in each of which it 
may vest appellate as well as original jurisdiction. This 
results from the very nature of the judicial power in the 
Constitution. There is nothing in the instrument which 
restrains or limits the power, and it consequently must sub- 
sist in the utmost latitude of which it is in its nature sus- 
ceptible. 1 Wh., 337, 9, ib. 820, 6, ib. 392, 

Again: “It is admitted that affirmative words are often 
in their operation, negative of other objects than those af- 
firmed; and that where a negative or exclusive sense must 
be given tothem, or they have no operation at all, they must 
have that negative or exclusive sense. But where they 
have full operation without it; where it would destroy some 
of the most important objects for which the power was 
created, then we think affirmative words ought not to be 
construed negatively.” 6 Wh., 395. 


Again: “It has been suggested that an affirmative pro- 
vision, in a pafticular case, excludes the existence of the 
like provision in every other case, and a negative provision 
in a particular case, admits the existence of the same thing 
in every other case: Both of these deductions are or may 
be confounded in solid reasoning. Thus it was objected to 
the Constitution, that having provided for the trial by ju- 
ry in criminal cases, there was an implied exclusion in civil 
cases, as if there was not an essential difference between 
silence and abolition—between a positive adoption of it in 
every class of cases, and a discretionary right to adopt or 
reject it in all or any other cases. One might, with just as 
much propriety, hold that because Congress has power to 
declare war, but no power is expressly given to make peace, 
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the latter is excluded; or that because it is declared that no 
bill of attainder or expost facto law shall be declared by 
Congress, therefore, Congress possess, in all other cases, 
the right to pass any laws. The truth is, that in order to 
ascertain how an aflirmative or negative provision excludes 
or multiplies others, we must look to the nature of the pro- 
vision—the subject matter—the objects and scope of the in- 
strument ; these and these only can properly determine the 
rule of construction.” 6 Wheaton, 395. Federalist, No. 
83. , 
Again: “ The truth is that where the words confer only 
appellate jurisdiction, original jurisdiction is most clearly 
not given; but where the words admit of appellate jurisdic. 
tion, the power to take cognizance of the suit originally, 
does not necessarily negative the power to decide upon it 
on appeal, if it may originate in a different Court.” 9 
Weaton, 820, 21. 

We have extended these quotations to some length, that 
a clear and just view of these exalted instruments may be 
fixed in the mind and tke importance of their observation 
be fully felt. They are not directly to the point, as in some 
respects there is not an equal similitude in the provisions 
of the Constitution of the United States and of our State. 
Their application will yet be at once perceived. 


Indeed where could there be an appeal for information on 
this interesting subject, but to the works and- writings of 
those great men to whom, above all others, we are indebted 
for the blessings of the liberty we enjoy ; who framed and 
constructed the fabric of our Government upon a basis that 
we trust is perpetual, and to whom we turn in difficulty 
as to the great luminary, which sheds light and heat upon 
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and important character of these instruments, that they are 
not to be construed in a narrow and restricted light ; that 
the absence of a particular power orits silence, does not ne. 
cessarily exclude legislation on the subject; that to do this 
there must be inconsistency, contrariety, opposition, restric- 
tion or prohibition, or that the power has been already exe- 
cuted. In the bill of rights attached to our Constitution, it 
is declared “that to guard against transgression upon the 


rights of the people, we declare that every thing in this ar- 
ticle is excepted out of the general powers of Government, 
and shall forever remain inviolate, and that all laws con- 
trary thereto, or to the following provisions, shall be void.” 
Art. Ist., declaration rights 27 Sec. Constitution. 


We do not perceive repugnancy or contrariety in the ex- 
ercise of this jurisdiction by the Circuit Court, nor injury, nor 
inconvenience. On the contrary, we think great detriment 
and injury would arise to the public from the contrary 
course. To hold even that the Circuit Court has no appel- 
late jurisdiction, no superintendence or control over other 
Courts, corporations and officers, would be to strip it of 
most important functions and render it powerless and inef- 
ficient in a great degree, for many of the high purposes of 
justice. With such action, the symmetry of the organiza- 
tion of the Courts is preserved; without it, disorder and con- 
fusion intervene. Especially so far as the present case is 
concerned, we have the experience of age—time has con- 
secrated and improved it—fixed it in the affections of the 
people and to them the loss would be irreparable. We per- 
ceive this in the fact, that of the very many cases which 
have been taken to each term of the Circuit and Superior 

38 
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Court, for thirty years past, scarcely half a dozen of them 
have found their way to the Court of Appeals or the Su- 
preme Court. Another fact is of no light consideration; no 
attempt at any time has been made to amend, alter or im- 
prove the law. Were it matter of doubt then under this 
state offacts, we should feel extreme reluctance to overthrow 
the practice or declare its unconstitutionality. If thesumsare 
inconsiderable, we see no reason for denying to the man of 
small means the right of adjudication and trial of his case 
by the Superior tribunals, equally with his neighbor, who 
has a case of larger amount. 

We have given due consideration to the case cited from 
Ohio of Kent vs. Mahaffy, 2 Ohio Reps., 498, but find in 
it no conflict with the positions we have assumed. It de- 
cides that the Supreme Court of that State will not issue a 
writ of injunction to the Court of Common Pleas of the 

‘State, as this would be the exercise of original jurisdiction. 
To this we have no objection; it is in effect the same as 
the decision made by this Court in ex parte White, 4, Flori- 
da, 170. 

It is claimed that the case of Ponder vs. Graham, sup- 
ports the position of the Circuit Judge, as it holds “that a 
State Constitution is a restriction of power primarily pos- 
sessed.” 4 Florida, 33. 

The question in that case was as to the validity of an 
act of the Territorial Legislature, with which the Constitu- 
tion of the State adopted thirteen years afterwards, had no 
connection. Ifthe meaning is that restriction is the char- 
acteristic of State Constitutions, we are not prepared to ad- 
mit it. The great powers of Government are given sub- 
ject to such restraints only, as the experience and wisdom 
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of ages have proved to be needful to the protection of the 
citizen, and such further restrictions upon the agents of the 
Constitution, the associate departments of Government, as 
will secure the proper working of the machine, and pre- 
vent its efficiency from being impaired or destroyed. 

We conclude then that whether the jurisdiction to be ex- 
ercised in the case be original or appellate, the Circuit 
Court has the power and should exercise it. But inasmuch 
as we do not question that the Court below would at once 
accede to the views of this Court in this respect, we shall 
direct the opinion to be certified and withhold the writ. 





Henry Anperson, ApreLyant vs. James B. Brown, Ap- 
PELLEE. 

1. The act of 1845 (Thompson’s Digest 60-51) which restricts the jurisdiction 
of the Supreme Court to the entertainment of “ causes brought by appeal or 
writ of Error from the several Circuit Courts, when the matter in controver- 
sy exceeds in amount or value fifty dollars” is compatible with the provisions 
of the Constitution, and that Court is not authorized to take or exercise jurisdic- 
tion of a cause,in whichthe matter in controversy is below that limit. 

& The case of Curry vs. Marvin (2 Florida Reports 411) referred to and ap- 
proved. 

2. The several acts of the General Assembly granting an appeal from the judg- 
ment ofa Justice of the Peace, to the Circuit Court (Thomp. Dig. 54, par. 
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7, and 364, Sec. 1 par. 1,) do not contravene any provision of the Coustitu- 
tion and are imperative upon the Courts. 
3. Where the Judge of a Circuit Court shall refuse to entertain jurisdiction of 


an appeal taken from a Justice’s Court, a writ of Mandamus, issuing from 
the Supreme Court, is the appropriate process to compel the exercise of that 


jurisdiction. 

Appeal from a Judgment of the Circuit Court for Put- 
nam County. Fora statement of the facts of the case, 
reference is made to the opinion of the Court. 

G. W. Call, Jr. for appellant. 

B. M. Pearson, for appellee. 

DuPont J. 

The record in this cause presents the following state of 
case. The appellant commenced his suit before a Jus- 
tice of the Peace in the County of Putnam, and upon the 
trial, Judgment was rendered for the defendant, for the 
costs of the suit, which amounted to the sum of three dol- 
lars and twenty five cents. From that judgment the plain- 
tiff prosecuted an appeal to the Circuit Court of the said 
County. At the Fall Term of the said Court, the appeal 
was, upon motion, dismissed, upon the ground that the Cir- 
cuit Court had no jurisdiction of the cause. From the 
judgment of the Circuit Court dismissing the appeal, the 
appeal to this Court is taken, and the preliminary question 
presented for our determination is, whether this Court, in 
view of the restriction imposed by Statute upon its juris- 
diction, can entertain the appeal. 

This Court has already decided in the case of Curry vs. 
Marvin (2 Florida R. 411) that the Act of 1845, which res- 
tricts the jurisdiction of the Supreme Court to the enter- 


tainment of “eauses brought by appeal or writ of Error 
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from the matter in 
controversy exceedsin amount or value, fifty dollars,” 


(Thomp. Dig. 50 and 51) is compatible with the 
provisions of the Constitution, and that it will 
not take or exercise jurisdiction, where the a- 
mount in controversy is below that limit. The decision 
in that case being an authoritative adjudication of the 
question, and receiving as it does our entire approbation, 
it only remains for us to order the appeal to be dismissed 
for want of jurisdiction. 

It was argued however, that unless the Supreme Court 
shall entertain the appeal, the party appellant will be 
without any remedy, inasmuch as the Circuit Court has 
also declined to take cognizance of the case, on the 
ground of a want of jurisdiction ; and that thus he will 
be deprived of the right of appeal which is guaranteed 
to him by virtue of the 10th Section of the 5th Article of 
_ the Constitution, (Vide Thomp. Dig. 62.) 

Such consequence will not necessarily result from our 
action in this case, as may be readily perceived by refer- 
ence to the opinion delivered upon the decision of the case 
of Ex parte Henderson, decided at the present term of this 
Court. 

That decision was made upon a rule nisi directed to the 
Judge of the Circuit Court, calling upon him to show cause 
why a Mandamus should not issue, requiring him to enter- 
tain jurisdiction of an appeal taken from a Justice’s Court. 
In that case the court held that the act of the general As- 
sembly confering such appellate jurisdiction upon the Cir- 
cuit Courts, does not contravene any provision of the Con- 
Stitution and is imperative upon those Courts, and that the 
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writ of Mandamus, is the appropriate process to compel 
the exercise of that jurisdiction. 
Let the appeal be dismissed with costs. 


Wituiam B. Oroway, ApreLttant vs. James O. Devaui, Ap- 


PELLEE. 
1. The Supreme Court has no authority to entertain an appeal from a judgment 
rendered in a Justice’s Court. 

DuPONT, J. 

This is an Appeal from a judgment renderedin a Jus- 
tice’s Court,’for the sum of forty-six dollars and eighteen 
cents. 

The question of jurisdiction, which was adjudicated in 
the case of Henderson vs. Brown, decided at the present 
term of this Court, is the only one that can arise in this 
case, and is authoritatively settled by that adjudica- 
tion. 

In that case it was decided that the restriction imposed 
by the statute, prohibits the Supreme Court {from taking 
or exercising jurisdiction of causes, in which the matter in 
controversy does not exceed the amount or value of fifty 


dollars, 
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In addition to the views set forth in the opinion deliver- 
ed in that case, it may be further remarked, that evenif the 
restriction did not exist, this Court could not, in the present 
state of the law, entertain an appeal from aJustice’s Court, 
for there is no statute providing for the taking or prosecu- 
ting of such, tothe Supreme Court. The constitution, it is - 
true, secures to a party in a Justice’s Court, the right of 
appeal, and the General Assembly have amply provided 
for the exercise of that right, by giving the party an appeal 
to the Circuit Court. 

Let the appeal be dismissed with costs. 











Seymour Ha.uipay vs. THE JACKSONVILLE AND ALLIGATOR 
PLANK Roap Company. 
2 


1. The Supreme Court has authority to entertain an *p eal, 
ha! 


coming up directly from a Justice’s Court. 4<«~— Orr 

DuPONT, J. 

This is an Appeal taken fromthe judgment of the Circuit 
Court, held in and for the County of Duval. 

The decision made in the case of Henderson vs. Brown, 
determined at the present term, andthe views contained 
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in the opinion therein delivered, are decisive inregard to 
this case. This Court will not entertain jurisdiction of a 
cause coming up by appeal, directly froma Jnstice’s 
Court. 

Let the appeal be dismissed with costs. 











Seyvmour Hatumay, APPELLANT vs. THE JACKSONVILLE AND 
Auuicator Puanx Roap Company, APPELLEE. 

1. Under the latitude given in the proviso, to the second section of 
the fifth article of the Constitztion, the Supreme has no authority 
to issue writs of certiorari, to any of the inferior jurisdictions ; 
but to obtain its action upon the same, it must be clearly shown, 
that the case presented is such 2 one as requires the interposi- 
tion of the Court, in order that justice may be done. 

Certiorari to a Justice’s Court. 

Felix Livingston, for Appellant. 

G. W. Call, Jr.. for Appellee. 

DuPONT, J. 

This cause is brought up from a Justice’s Court, by 
writ of certiorari; and the question presented for our con- 


sideration is, whether this Court will entertain jurisdiction 
of the same. 
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The second section of the fifth article of the Constitution 
provides that “the Supreme Court, except in cases other- 
wise directed in this Constitution, shall have appellate ju- 
risdiction only, which shall be coextensive with the State, 
under such restrictions and regulations, not repugnant to 
this Constitution, asmay from time to time be prescribed 
by law ; provided that the said Court shall always have 
power to issue writs of injunction, mandamus, quo warran- 
to, habeas corpus, and such other remedialand original 
writs, as may be necessary to give it a general superin- 
tendence, and control of all other Courts.” 

It isnot doubted, but that under the latitude given by 
the said proviso, a writ of certiorari will lie from this Court 
to any of the inferior jurisdictions, whenever an appropri- ' 
ate case may be presented, or it shall become necessary 
for the attainment of justice. This, howéver, is not such 
a case ; the object of the plaintiff in certiorari, in removing 
his case to this Court, is to have certain errors, which are 
alleged to have been committed by the Justice of the 
Peace who decided the case, corrected here. It is a suffi- 
cient answer to his application to say, that the statutes 
have provided an ample remedy for him, by ganting to him 
an appeal to, or writ of certiorari from the Circuit Court.— 
Vide Thomp. Dig., 364. 

Let the certiorari be dismissed with costs. 


39 
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Frances, a Suave, AppELLANT vs. THE Stare. 

1. During the trial of any case not capital, the Court may, in the 
exercise of a sound discretion, permit the Jury, under the prope, 
charge, to separate. 

2. The indictment of a Slave need not state the name of the owner 
of such Slave. 

3. A Slave indicted for an assault and battery, not alleged to have 

been committed upon a white person, should be tried under the 

6th Sec. of the Act of November, 2]st., 1828, entitled “An Act 
relating to crimes and misdemeanors committed by Slaves, free 

Negroes and Mulattoes.” 

4. When the record contains a copy of the indictment endorsed by 
the Foreman of the Grand Jury, A True Bill, and a plea of not 
guilty has been put in, a trial had, a verdict of guilty found, and 
motion for an arrest of Judgment made and argued, without an 
objection that it does not appear by the record that the Grand 
Jury returned the Bill into Court endorsed by the Foreman, “A 
True Bill;” the objection cannot be made in the Supreme Court 
on appeal in a case not capital. 

5. When no exception is taken to the charge of the Court below, in 
a criminal case like this, and a motion was made for an arrest of 
Judgment and fora new trial, without alleging it as a ground 
tor such motion there, it is too late to make the objection in the 


Supreme Court. 

Appeal from Putnam Circuit Court. [The reporter has 
not been furnished with a copy of the record, from which 
to extract the evidence given in tothe Jury, and must, 
therefore, refer to the opinion as furnishing all the facts he 


is enabled to give.] 
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McQueen McIntosh, for Appellant. 
G. W. Cail, Jr., for Attorney General. for the State. 
DOUGLAS, J. delivered the opinion of the Court. 


At the fall Term of the Circuit Court for Putnam County, 
in the year A. D. 1853, the Grand Jury who were then 
and there empannelled and sworn to enquire in and for 
said County, found and returned into Conrt an Indictment, 
endorsed by the foreman, “A true bill,” against Francis a 
Slave. She plead Not Guilty. At the Spring Term A. D. 
1854, the case came on for trial, a Jury was empannelled 
and sworn who returned a verdict of guilty against her. 

Whereupon her .Counsel moved an arrest of Judg- 
ment and for a new trial upon the following grounds. 

First. That the verdict was contrary to evidence. 

Second. That the verdict was contrary to law. 

Third. Because the State has failed to allege in the 
indictment with sufficient certainty, that Frances is a 
slave or free person of color, and does not allege that she 
is the property of any person. 

Fourth. That the prisoner is not subject to indictment 
under the act of 1832, but should be punished before a 
Justice of the Peace under the act of 1828. 

Fifth. That the prisoner is not subject to indictment un- 
der the last clause of the act of 1828, inasmuch as the 
indictment no where alleges that the assault was commit- 
ted upon a white person. Which motion was after argu- 
ment overruled, and a Judgment was entered, from which 
the prisoner has appealed to this Court, and puts inthe 
following assignment of Errors, viz. 

First. That the Court below erred in allowing a 
portion of the Jury to disperse before completing the pan- 
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el, without the consent, and against the remonstrance of 
the prisoner by Counsel. 

Second. That the Court below erred in refusing to arrest 
the Judgment and grant a new trial upon the grounds set 
forth in the motion. These having been already stated, it 
is unnecessary to repeat them. 

Third. That the Court below erred in failing to arrest 
the Judgment, because of errors and omissions on the face 
of the record. 

Fourth. That the Court erred in its charge to the 
Jury. 

Fifth. That the indictment is defective in substance. 

The first error assigned (we think) is not well taken. It 
has been the practice in Florida ever since the organiza- 
tion of our late Territorial Government, a period of more 
than thirty years, to permit Jurors in all cases of misde- 
meanors, and indeed in all cases not Capital, to disperse 
under the charge of the Court, when it adjourned for the 
night &c, unless there was some special reason for keeping 
them together, and it is now too late for the Courts to dis- 
turb that practice. In capital cases they have in favorem 
vite, very properly been kept together. In Virginia, 
however, it has been held that “where several days 
are taken up in completing the panel, on a trial for mur- 
der, itis not necessary that the Jurors who have been 
sworn, shall be committed to the custody of the Sheriff 
until the whole number of the panel is completed.” 
5 Gratten R. 676, U. S. Dig. vol. 4, p. 290 No. 
18. The dispersion in the case at Bar was before the 
panel was completed. 

The following authorities were cited by the prisoner’s 
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Counsel in support of the position we are now consid- 
ering, viz. 3 Blackstone, p. 379, Note. 2. Barn. and Ald. 
p, 462. 8S. and M., cited in U.S. Dig. 1847, p. 329.-- 
U.S. Dig. 1848, p. 240, No. 540-41, 5 Georgia Rep. 85 
and 10, Georgia Rep. 511. Stone’s case, in the note to 
Blackstone, was treason, a capital offence. The case cited, 
from U. 8. Dig. 1848, have very little bearing upon the 
question; that from 5 Georgia isa capital case. That 
from 10 Georgia wasa case of larceny. Pending the trial, 
the Court was about to adjourn for the night, the presid- 
ing Judge enquired what should be done with the Jury. 
To which the defendant’s Counsel replied that they were 
willing the Jury should disperse, and they were permitted 
todo so. Afterwards this dispersion was assigned by the 
prisoner’s Counsel as a cause for a new trial upon a mo- 
tion made therefor, after a verdict of guility, but the Court 


@% overruled the motion, saying, no application should be 
“addressed by the Court to Connsel to allow the Jury to 


disperse. It is odious to refuse, and calculated to preju- 
dice the party with the Jury, who withholds his consent. 
It is a discretion says the Court which should be very cau- 
tiously exercised under any circumstances. We are una- 
ble to determine from the manner in which the case from 
S. and M. is cited, whether it was a capital case or not. 
And the casein Barn. and Ald. seems rather against the 
position. Thatis the caseof the King vs. Herrin, Wolf and 
Levi who were indicted for a conspiracy, a mere misdemea- 
nor. The Jury in thatcase as inthis, were permitted to sep- 
arate for the night, and*a motion was made for a new tri- 
al grounded on the suggestion of two facts; first, that the 
Jury dispersed before the verdict was given, and secondly, 
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that, that circumstance was not known to the parties until 
after the trial was concluded. The Judges delivered their 
opinions seitatim. Abbot Ch. J. said, “I am of opinion, that 
in a case of misdemeanor, the dispersion of the Jury will 
not avoid the verdict. I found my opinion upon the fact, 
that many instances have occured of late years in which 
such dispersion has been permitted in the case of a misde- 
meanor; and every such instance proves that it may be 
lawfully done.” 

“It is said, indeed, that these instances have taken place 
by consent. The consent of the defendant (he said) can 
make no difference, and ought not to be asked.” Bayley, 
Justice, said: “If the case were one where the propriety of 
the verdict admitted of a doubt, it would be very proper 
for the Court, as an additional reason for granting a new 
trial, that the jury had so separated. But I of am opinion 
that that circumstance standing alone, is not sufficient to 
vacate the verdict.” Halroyd, J., said: “I donot find any au- 
thority in the law which states that the mere separation of 
the jury in a civil action, or in the case of a misdemeanor, 
is a ground for vacating the verdict.” Best, J., observed, 
“It is said there has been a mistrial on account of the sep- 
aration of the jury, but | am alarmed at the extent to which 
that proposition would go. I agree with my brother, Bay- 
ley, that no sound distinction can be taken between a sepa- 
ration for a shorter or a longer time. Thetrue rule (he said) 
is, that it is left to thediscretion of the Judge to say wheth- 
er the jury are to be permitted to, separate or not, and this 
we consider the true rule;” and it is fully sustained by the 


case of Davis’ vs. the State, 15 Ohio Reps., as cited in U. S. 
Dig., 1847, p. 329, No. 59; and it cannot, says that Court, 
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be questioned on error. We agree with that Court that 
this discretion should be cautiously exercised, and espe- 
cially in cases highly penal, and when much excitement 
prevails. 

In order to dispose of the second error assigned, we re- 
turn to the grounds of the motion in arrest of judgment, 
&c., in the Court below, which are made the grounds of 
this assignment, gnd we observe that the two first were 
abandoned atthe argument here. The third is, that the in- 
dictment does not state the name of the owner of Frances. 
This we deem wholly unnecessary. The State to sus- 
tain the indictment, must prove the ownership; every slave 
knows or can readly ascertain who is his owner, and there- 
fore can prepare his defence, so far as that is concerned, 
without being told that fact. In regard to the fourth and 
fifth grounds alleged in arrest, &c., it is to be observed 
that this indictment is founded upon the sixty-first section 
of the act of November Ist, 1828, entitled “an act relating 
to crimes and misdemeanors committed by slaves, free 
negroes and mulattoes,”"(Duval Comp., 228;Thomp. Dig., p. 
541, No. 20,) which declares, “that if any negro or mulat- 
to, bond or free, shall commit any other crimes or misde- 
meanors against the laws of this State, it shall be lawful 
for the jury coonvicting him ofthe same, to punish him by 
any number of stripes, as they may award, not exceeding 
one hundred.” Assault and battery is an offence, a mis- 
demeanor against the laws of this State; it is a common 
law offence, and the common law is in force here by a 
special provision of our statute. Thomp. Dig., p. 21, No. 
2. it is one of the other misdemeanors against the laws 
of this State, in regard to which (except by these general 
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terms,) the 
vide. 

The third error assigned, (under which the appellant in- 
sists that there is no record evidence of the finding of this 
bill of indictment by the Grand Jury,) is not embraced by 
the bill of exceptions,and was not made a ground of the 
motion in arrest of judgment in the Court below, either 
upon the first or second verdict, (for there were two,) the 
first of which was set aside, but not for this cause. The 
appellant having plead not guilty to the indictment, and 
had two trials upon it in the Court below, and having fail- 
ed to take any notice of it, either op the motion in arrest 
of judgment, &c., or inher bill of exceptions, may, we 
think, be considered as having waived it. 


act of November 2Ist, 1828, does not pro- 





It is too late, (say the Court inthe case of the People vs. 
Griffin, 2 Barb. Supreme Court R., 247,) to object to the 
organization of the Grand Jury finding the indictment, af- 
ter issue has been joined on the plea of not guilty, the jury 
empanneled to try the case, and the case, on the part of 
the people, gone through with. This case, although the 
point is not precisely the same, seems to be applicable to 
the principle. Here the objection is, that it does not 
appear by the record that the Grand Jury returned the bill 


into Court endorsed, ‘a true bill’ by their Foreman. But the 
Clerk, in obedience to a writ of certiorari, issued by order 


of this Court, has sent a copy of the indictment, on the 
back of which is the following endorsement: “In Circuit 
Court,” “State of Florida vs. Frances, a Slave,” “ Assault 
and Battery, A true Bill.” “Joshua Sykes, Foreman, filed 
November 3d, 1853. S. Glinski, Clerk. Witnesses. Ame- 
lia Hudley, E. P. Andrews, Mrs Wickwin.” Thequestion, 
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in the case in Barb. Reports, as in the case before us, is 
whether there was a valid indictment. Ifthe Grand Jury 
there, was not organized according to law, they could not 
return a valid indictment. In thiscase theGrand Jury may 
have returned a valid indictment into Court, and the Clerk 
may have neglected to record their finding, or having re- 
corded it, he may (indeed must,) have failed to copy it into 
the record sent up. Had the objection been made in the 
Circuit Court, it would of course have been very easily as- 
certained, whether such a record existed or not, and if not, 
the bill being there, the fact in regard to its return could 
have been ascertained, and if a defect in therecord existed 
it could and doubtless would have been corrected. The 
copy of the record sent here, was very badly made out; 
it did not appear from it, what Judge held the Court, the 
term when the indictment was found, or when the case 
was tried, or that any Grand Jury was empanneled. 

These defects, however, were cured bythe admission and 
consent of the parties by their Counsel, after which it be- 
came necessary, upon a suggestion of diminution to 
send down a certiorari to cause other deficiencies to be 
supplied. 

Under our law, (said the Court in McKinney vs. the 
People, 2 Gilman, 540, U. S. Dig., 1847, p. 305, No. 16,) 
technical objections should not be so much favored in 
criminal cases, as under the more severe statutes of Eng- 
land in former times. 

Another objection is, that the Court erred in its charge 
to the jury. But as no exception was taken to it, in the 
Court below, and it was not made a grqund of the motion 
in arrest of judgment, &c., there, it could not be taken ad- 
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vantage of here, were it-erroneous, but having looked into 
it, we do not discover it to be so. 

In misdemeanors, the strictness which formerly prevail- 
ed, has been much relaxed in England, (as appears by the 
ease above cited from Barn. and Ald. 462, and many more 
might be adduced,) as well as in this country, and to some 
extent in all cases not capital ; and it does not appear that 
any injury has resulted therefrom. 

From a careful review of this case, we find no error in 
the judgment of the Circuit Court, and it is therefore af- 


firmed. 








Wuttasm D. Brancu, Appe.iant, vs. Lirrteserry Brancu, 
APPELLEE. 
1. Applications to set aside proceedings for mere irregularity, should 


be made as early as possible. 
2. Ifthe style of process is “The State of Florida,” it is suffi- 


cient. 
_ 8. Upon the death of the testator or intestate, if any injury is after- 
wards done to his goods and chattels. the Executor or Adminis- 
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trator may bring an action for damages for the tort, and under the 
circumstances, he has his option either to sue in his representa- 
tive capacity, and declare as Executor or Administrator, or to 
bring the action in his own name, and in his individual charac- 
ter. 

. When such a suit is brought hy an Executor or Administrator, in 
his individual character, it is not necessary that there should be a 
bond binding the estate. 

- Whether such a bond is necessary where an Executor or Ad- 
ministrator sues in such a case, in his representative character as 
Executor or Administrator. Quere? 

- In a suit by an Executor or Administrator, in his repre- 
sentative character, he must describe himself and make his 
claim as Administrator or Executor only; describing himself Ex 
ecutor or Administrator is mere descriptio persone. 

. The statute declares that the plaintiff in replevin, or some other 
competent person in his behalf, shall execute the bond with good 
and sufficient security; it is not contemplated by the latter pro- 
vision that the persons signing the bond shall bind any body but 
themselves. 

. Whether, therefore, an Executor or Administrator can, even in 
such an action as this, by proceeding as such Executor or Ad- 
ministrator, and executing a bond as such, bind the Estate.— 


Quere ? 

. It is not necessary that the bond, in an action of re- 
plevin, should contain a description of the property, but the affida- 
vit must describe it. 
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10. The value of the property as stated in the declaration, is not the 
criterion of the value of the property; it is the estimated ‘value 
(by the Clerk, whose duty it is to approve the bond,) at the time 
the bond is given, and the plaintiff, by stating in his declaration a 
higher value, cannot invalidate the bond. 

11. Ifthe Clerk in approving the bond add to his name the word 
Clerk only, it is sufficient if the other proceedings which occured 
at the same time as the making cf the affidavit, or the issuing of 


the writ, show of what Court he was Clerk, and that it is the same 
into which the writ is returnable. 

12. Statutory bonds will, in general, be sustained as voluntary bonds, 
good at common law, although they may not be taken pursuant to 
the statute, unless the statute has expressly declared them void, or 
they have been obtained by fraud, or by coercion or oppersion, 

13. The Court may order a pluries writ, in an action of replevin un- 
der our statute, or the plaintiff may (in 2 proper case) cause one to 

be issued without an order of the Court. 

14. By. suing out an alias writ, the plaintiff waives (for the time be- 


ing, at least,) his right under the statute to declare in trover or 
trespass. 

_ Appeal from a Judgment of the Circuit Court for Marion 
County. For the facts of the case, see opinion of the 
Court. 

McQueen McIntosh and B. M. Pearson, for Appellant, 
J. P. Sanderson, for Appellee. 
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DOUGLAS, J., delivered the opinion of the Court. 

William D. Branch instituted an action of replevin in 
the Circuit Court of Marion County, to. recover a certain 
stock of cattle. He states in his affidavit that “he is Ad- 
ministrator of the Estate of Samuel E. Swilley, deceased, 
and that as such Administrator, he is lawfully entitled to 
the possession of a certain stock of cattle now in possession 
of Littleberry Branch, numbering about eighteen hundred,” 
describing them and saying further “that the said cattle 
have not been taken for any tax assessment, or fine levied 
by virtue of any law of this State, or seized under any ex- 
ecution or attachment against the goods and chattels of 
this deponent, liable to excution.” He also executed a bond 
in the penal sum of twenty thousand dollars to the said Lit- 
tleberry Branch, with J. M. McIntosh and A. D. Johnson 
as his sureties, conditioned “that whereas the above boun- 
den Wm. D. Branch hath this day commenced an action of 
replevin against Littleberry Branch for the recovery of cer- 
tain cattle, more particularly described in an affidavit filed 
herewith. Now if the said W. D. Branch shall prosecute 
the said action to effect and without delay, and if the said 
Littleberry Branch should recover judgment against him in 
said action, shall return the said cattle, if return thereby 
should be adjudged, and shall pay the said Littleberry 
Branch all such sums of money as he may recover against 
him in the said action, for any cause whatsoever, then the 
above abligation is to be null and void, ortherwise, to be 
in full force and virtue.” This bond was approved by the 
Clerk of said Court, the said affidavit and bond were filed 
in the office of the Clerk of the same Court, on the 20th of 
October, 1852, and both of them as well as the writ of re- 
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plevin, (which it seems immediately issued,) bear date 
on the same day. The Sheriff not having been able to ex- 
ecute this writ, an alias was issued, which also proving in- 
effectual, a pluries was issued which he returned “ execu- 
ted this writ by having hunted up and delivered to Wil- 
liam D. Branch, Administrator, &c., six hundred and thir- 
ty-eight (638) head of cattle, of the marks and brands de- 
scribed in the within writ.” It appears by the proceedings, 
that a summons was issued and duly served on the Ist. day 
of November, 1852. 


The plaintiff filed his declaration December Ist., 1853, in 
the usual form, describing himself William D. Branch 
plaintiff in this suit, Administrator, &c., &c., and conclu- 
ded by saying, wherefore the said plaintiff Administrator 
as afaresaid, saith that he is injured, and hath sustained 
damage to the amount of twenty thousand dollars, and 
therefore, &c., &c. 

The next entry upon the record was made on the 7th of 
December, 1853, and is as follows, to-wit: “Now on this 
day came the parties, by their respective Attorneys, and 
this cause coming on to be heard, the defendants counsel 
moved the Court to quash the writ and declaration fora 
variance between the precipe, writ and declaration; and, 
also, moved the Court to dismiss the suit for want of a suf- 
ficient affidavit and bond, and because a pluries writ had 
been issued in said cause before declaration filed ; where- 
upon the Court having heard the argument of counsel, and 
having considered the matter, overrules the motion to quash 
said writ and declaration, but sustains the defendant’s 
motion to dismiss said suit for want of a sufficient affidavit 


_and bond, and therefore, it is ordered by the Court that the 
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said suit be and the same is hereby dismissed. Whereupon 
the plaintiff, by his counsel, prayed an appeal in open 
Court and on the same day. It appears by a subsequent or- 
der, that a bond having been duly executed and filed by 
the plaintiff, according to law, and the costs paid, the Court 
ordered “thatthe said prayer for an appeal be (and the same 
was thereby) allowed and granted.” Onthesame day a 
writ of return and restitution of the cattle was ordered by 
the Court, and a jury was empanelled and sworn to assess 
the damages that the defendant had sustained, by the 
wrongful taking and detention of said cattle, and who found 
that the defendant had sustained no damage, &c., &c., 
which verdict was, on the 10th. day of the same month, 
set aside, and a new assessment of damages awarded. 


On the 6th. day of December, 1854, the defendant, by his 
counsel, J. P. Sanderson and 8. St. Geo. Rogers, presented 
to the Marion Circuit Court, the mandate of this Court in 
this case, and moved to vacate the judgment heretofore en- 
tered in this cause, which was done accordingly, and 
thereupon came the parties, by their respective attorneys, 
and a jury was empanelled to assess the said damages, 
who assessed the same at two hundred and seventy-five 
dollars, upon which verdict judgment was duly entered, and 
a return of the cattle aforesaid was awarded; and there- 
upon, the plaintiff again prayed an appeal to this Court. 

At the December term, 1853, the defendant’s counsel 
moved the Court for leave to amend the record of this cause 
entered at the last Spring term of this Court, wherever said 
record shows that Rodgers, defendant’s counsel, consented 
to the order therein entered, granting to plaintiff’s counsel 
leave to issue a pluries writ, and further time for filing of 
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adeclaration. “The Court having read the affidavit of S. 
St. Geo. Rodgers, defendant’s counsel, and reference to the 
Bench Docket of said term having been had, and upon ar- 
gument of counsel, it was ordered that said record be a- 
mended by vacating so much of said order, made at said 
Spring Term of this Court, as shows such order made at 
said Spring Term of this Court for a pluries writ, and fur- 
ther time for filing a declaration, to have been made by 
consent of 8. St. Geo. Rogers, as defendant’s counsel. 

Two bills of exception appear in the record, but as they 
were not noticed in the argument of the case, we do not 
deem it necessary further to advert to them. Ten errors 
were assigned, all, however, but the first two and the last, 
were abandoned at the hearing. The three relied upon 
are as follows: 

First. That the Court erred in entertaining the motion 
to dismiss the proceedings, and quash the said writ of re- 
plevin at the third term after the commencment of said 
suit, an appearance having been heretofore by the said 
defendant, entered at a previous Court, /o wit: at the 
first term to which the same defendant was summoned. 

Second. That the Court erred in deciding that the bond 
and affidavit filed in the above entitled cause, were insufli- 
cient, even not in conformity tolaw, and thereby dismissing 
the proceedingsin the same, and quashing the writ -of re- 
plevin. 

Tenth. That the Court erred in allowing defendant’s 
motion to amend the record in said case. 

The case has been ably and ingeniously argued on both 
sides. It is contended on behalf of the appellant, that the 
proceedings are regular and correct throughout; that the 
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suit was commenced by William D. Branch, against Lit- 
tleberry Branch, as appears by the precipe, affidavit and 
bond; thatin the precipe, nothing is said of the plaintiff, 
designating himas administrator. Thatthe affidavit states 
and sets out the grounds of his possessory right in the pre- 
mises, and is signed by him; that William D. Branch, could 
not sue as administrator, but only in hisown name. That 
he could not bind the estate (of Samuel E. Swilley,) by a 
bond, and must necessarily have proceeded ashe did. That 
the bond is executed by him, inhis individualcapacity, and 
never was intended as an administrator’s bond. That the 
recital in the affidavit, that the plaintiff was administrator, 
is merely “descriptio persone,” and may be treated as 
surplussage ; that the addition of administrator in the writ, 
cannot invalidate it, and that it was not necessary in the, 
affidavit to state that the property sought to be repl evied 
was not taken for any tax assessments, or fine levied by 
virtue of any law of this State, or seized under any execu- 
tion or attachment against the goods and chattels of the 
estate of Samuel E. Swilley, deceased ; that the Court erred 
in entertaining the motion to dismiss the proceedings, and 
quash the said writ of replevin at the third term after the 
commenement of the suit, also in deciding that the bond 
and affidavit were insufficient. 


For the appellee it is insisted that the suit was improp- 
erly commenced; that the precipe has no venue, that the 
affidavit does not conform to the requirements of the 
statute ; that the jurat is defective ; that the suit is at 
the instance of the administrator of the estate of Samuel 
E. Swilley, deceased, and that there is no bond given bind~ 
ing the estate; that the bond isnot entitledasbelonging to 
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any Court, nor shown in what Court the suit was institu- 
ted. That the bond dees not contain a description of the 
property, and is not of double the value of the property, as 
alleged in the declaration ; that the bond is not approved 
as required by the statute ; that the writ should show that 
the affidavit and bond had been filed; that the Court did 
not err in quashing the writ ; that the statute requires 
that all process shall run in the name of the State of 
Florida ; that this does not sorun ; that the Court did not 
err in allowing the correction of the record, and that it had 
no authority to grant a pluries writ. 

As to the alleged defect in the precipe, if such an ob- 
jection could be heard at all, it comes too late. Applica- 
tions to set aside proceedings for mere irregularity, should 
be made as early as possible. 3 Chitty’s General Pr., 511 
to 529. If not, it will be waived. 1 Tidd’s Pr., 9, 165, 
190, 403, 435. So as to the affidavit, that the jurat is de- 
fective, and as to the writ, that it does not run “in the 
name of the State of Florida.” The appearance of the de- 
fendant was entered at the first term after the service of 
summons upon him, and no motion was made to quash 
any of the procéedings for any cause, until the third term. 
Nor does it appear that any of these objections were taken 
at all in the Court below. As to the style of the process ; 
the Constitution, article fifth, Section fifteen, Thomp. Dig., 
p. 325, No. 3, declares that the style of all process shall be 
“the State of Florida.” The style of this process is “the 
State of Florida.” This we think sufficient. The Con- 
stitution of lowa, requires criminal proceedings to be 
conducted in the ndme of the State of Iowa, and it has 
been there held, that a prosecution in the nameofthe “State 
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of Iowa,” was valid. Harrison vs. the State, 2 Green, 270, 
6 U.S. Dig.. (1852,) p. 354, No. 52. 

Many of the objections taken by the plaintiff’s counsel 
in this case, seem to be founded upon the idea, that this is 
a suit prosecuted by William D. Branch, as administrator, 
&c., of Samuel E. Swilley, deceased. That however, is 
a wrong view of the matter. He prosecutes it in his own 
individual character. It is true, that in his affidavit, he, in 
order to show his right to the possession of the cattle in 
controversy, says, he is entitled to the possession of them, 
as administrator of Samuel E. Swilley, deceased, and in his 
declaration, he alleges that they belonged to, and were 
owned by Samuel E. Swilley, deceased, in his life time, 
and at the time of his death, “and that they were in pos- 
session of the said plaintiff, administrator as aforesaid, of 
Samuel E. Swilley, deceased,” and in all the proceedings, 
except the affidavit, he either designates himself as William 
D. Branch, or as William D. Branch administrator ; the 
latter is mere decriptio persone. He had a right to sue in 
his individual capacity. Mr. Williams in his able work 


on Executors, vol. 1, page 627, (side,) says, upon the death 
of the testator or intestate, if an injury is afterwards done 
to his goods and chattels, the executor or administrator may 
bring an action for damages forthe loss; and under the 
circumstances, he has his option either to sue in his repre- 
sentative capacity, and declare as executor or administra- 
tor, or to bring the action in his own name, and in his in- 
dividual character ; and Carlisle vs. Beesley, 3 Greenleaf’s 
Reports, 257; Patcher vs. Wilson, 4. Hill, N. Y., 57-8 
B. Monroe’s Reports, 521; Hollis, et al. Administrator, 
vs. Smith, 10 East. Reports, 293, and Ballane and 
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Wife, Administrator vs. Spencer, 7 term Reports, 358, 
are all to the same effect. In Watson vs. Pilling, 2Bro. & 
B., 446, it was held that on general process, the plaintiff 
may declare against the defendant, as executor or adminis- 
trator, and where the affidavit, (to hold to bail,) stated the 
debt to be due to the intended plaintiff as executor, but the 
process was general, the Court of Exchequer refused to 
order the said bond to be cancelled. Chitty’s Plea Ed., 
1840, page 251. And see Duval vs. Craig, et al. 2. Whea- 
ton Reports, 545; 4 Peters Conds Reports, 29. 

In 2 Williams on Executor’s, side pages 1150 and 
1151, it is said that the same declaration which contains 
counts on promises to the testator, may contain a count on 
an account stated with the plaintiff as executor, concern- 
ing money due to the testator from the defendant, or con- 
cerning money due to the plaintiffas executor, or a count 
for money lentby the plaintiff as executor, or a count 
for money had and received by the defendant to the 
use of the plaintiff as executor, or a count for money paidto 
the use of df’t by the plaintiffas executor. So in adeclara- 
tion in debt, a count on a judgment recovered by the plain- 
tiff as executor, may be joined with counts on debts which 
have accrued to the testator. But (he says) it must be 
stated in the count, that the duty accrued to the plain- 
tiff in his representative capacity of executor. Itis not e- 
nough to say it accrued tv him ‘executor’ or being ‘execu- 
tor,’ it must be averred that it accrued to him as executor. 
And in Needham vs. Croke, f reeman’s Reports, 728, it is 
said: “if an executor states an account with a debtor, he 
may, ifhe pleaseth, afterwards sue in his own name for 
this debt, for the stating of the amount raiseth a new debt. 
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“e he may sue as executor, as to naming themselves 
executors, itis only to deduce their rights aborigine; yet 
nevertheless, the cause of action arises entirely in histime, 
and since the deathof the testator. Andseel Salkeld, 207. 
This is an answer to the allegation, that there is no bond 
given binding the estate. The suit being by Wiliiam 
D. Branch, in his individual character, it is not necessary that 
there should be ; indeed it does not seem to be necessary 
where the executor or administrator as such, brings a writ, 
of replevin. The statute declares that the plaintiff, or some 
other conipetent person in his behalf, shallexecute the bond 
with good and sufficient security . It does not contemplate 
by the latter provision that the persons signing the bond, 
shali bind any body but themselves. In Pinney vs. admin- 
istrators of Johnson, 8 Wendell, 500, the Court said: “It 
*geems to be well settled upon authority, that a judgment 
upon abond or other security, given by an administrator 
or executor, though in his representutive character, does not 
bind the estate, that the discription of the defendants in the 
bond as executors, is surplussage, and they are chargable 
upon such a bond and judgment in their own right; it is 
not a legal debt or judzment against the estate, and cannot 
be pleaded as such. Citing Seyer vs. Smith, 1 Dall, 247 
1 Mod. Reports, 225 i/. 254, Croke Eliz. 406, 9.. Coke, 93, 


6. Mass. 58, and 8 @). 199, (where this doctrine is very ela- 
berately discussed.) ! M. and 8.,395, 7 Taunton, 580, 
and 8 Johnson, 120. [i seems very doubtful, therefore 
(at least,) whether even in such anaction as this, if the, 
appellant had proceeded as administrator, he could 
have executed a bond that would have bound the es- 


tate. 
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It is said farther, het the bond does not contain a dee 
cription of the property. The Statute(see Thompson’s Dig. 
388,) does not require that it should. It only requires that 
the affidavit should describe it. This it does. Again it is 
said that it is not in double the value of the property as 
alleged in the declaration. The Statute only requires “a 
bond with good and sufficient security in at least double 
the estimated value of the property to be replevied, condi- 
tioned &c. &c., to be approved by the Clerk” whose 
duty it is to see that a good bond is filed before he issues 
the writ. The estimated value of the property must there- 
fore be ascertained before the declaration is filed, and the 
plantiff cannot afterwards, by putting a higher value 
upon it in his declaration, invalidate his bond, and it 
would not be very safe for the defendant if he could. It ig 
said again, that the jurat to the affidavit is defective, and 
that the bond is not approved as required by the Statute. 
This is because the officer who put his jurat to the affida- 
vit, and approved the bond, signed merely “Robert Bul- 
lock Clerk,” andit is urged that this does not show that he 
was Clerk of Marion Circuit Court where the suit was in- 
stituted. But it appears from the record, that the affida- 
vit was made, the bond executed, and the writ issued on 
the same day, and in his test of the writ, he discribes him- 
self as Robert Bullock Clerk of the Circuit Court for Mari- 
on County. And the affidavit and bond were both-filed in 
the office of the Clerk of that Court on the same day that 
they were made and executed, and it has not been alleged or 
pretended that there was or has been any other action of 
replevin between these parties in that Court. It would 
seem therefore, that there could be no difficulty in identi- 
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fying all these proceedings as connected with each other 
in this suit, and it not being denied (or pretended here) 
that he was such Clerk, (a matter of most easy ascertain- 
ment) we are clearly of opinion that the objection in regard 
to these matters (if in time) could not be sustained. In 
Whaling vs. Shales, 20 Wendell 673, M. T. Reynolds for 
the defendant moved to set aside proceedings in replevin» 
on the ground that there was only one security to the bond 
to the Sheriff, citing 2, R. S. 527, Sec. 7.—R. W. Peckham 
for the plaintiff insisted that the remedy was by exception, 
not by motion. By the Court, Bronson J. The proceedings 
are irregular when there is only onesecuriy, (citing 18 Wen- 
deil, 581. and 19. 1b.632,) andit is going quite far enough to 
save the action, by allowing an amendment on payment of the 
costs of the motion. The proceedings must be set aside unless 
the plaintiff executes a sufficient bond nunc pro tune and 
the securities justify. The case refered to in 19 Wendell 
632, is Howley against Bates. In that case no penalty was 
inserted in the bond; and it had but one security, an and 
amendment was allowed. In Newland vs. Willetis 1 
Bart. 20, it was also held that “where a replevin bond 
originally yiven is defective, anew bond may be filed 
“nunc pro tunc.” If this be sound law, and we are at a loss 
to see why it is not, then this suit should not have been 
dismissed for the insufficiency of the bond (had it been 
defective) if the plaintiff was ready and willing to give a 
new and sufficient one, “nunc pro tunc.” It may be very 
doubtful how far the non approval of the bond would 
affect its validity. In South Carolina it has been held that 
where a Statute requires the Sheriff to give bond to the 
Treasurer of the State, yet a bond to the Commissioners of 
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the Treasury was valid, and where the same Statute re- 
quires that Sheriff's bond should be approved by those 
Commissioners, before it should be accepted, and it was 
approved by two only, it was held that this neglect of the 
Sheriff could not be pleaded in bar ofa suit against him-~ 
for official mis-couduct. 2 McCord 107. And in King. vs. 
Gibbs 26 Wendell, it was held that it does not jie with 
‘the defendant (in a suit on such a bond) to object that the 
security was not approved by the Commissioners, that, the 
waiver of approval was injurious to the plaintiff if any 
body, that benefit they had a right to waive quilibet potest 
renunciare jirt pro se introducto.” But it is not ne- 
cessary for us now to decide this point as we deem the ap- 
proval under the circumstances sufficient, especially as 
more than a year had elapsed after it was executed and 
filed, before any objection was made to the sufficiency of 
the bond at all, and it does not appear that any objection 
was ever made to it on this ground until the present term 
of Court. If therefore, the objection had it been taken in 
time, had been valid it now comes too late. It has been 
often held that if a Sheriff voluntarily gives bond with 
sureties in a larger penalty than is prescribed by the Stat- 
ute, they will be held liable for the breach of it. Stevens 
vs. Treasurers 2 McCord 107, and U.S. Dig. p. 442, No. 
205, where Governor vs. Matchlock, 2 Hawks, 366. John- 
son vs. Gwathmy 2. Bibb, 186. Treasurers vs. Bates, 2 
Baily. 362, and Stevens vs. Treasurers 2, McCord 107, are 
citéd. So,if abond is given ina penalty Jess than the 
Statute prescribes. Grimes vs. Butler 1 Bibb 192. 1 U. S. 
Dig. p. 442, No. 206. It was also held by the Conrt of ap- 
peals of Kentucky that where an execution was endorsed 
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“no security of any kind to be taken” the officer has 
no authority to take a forthcoming bond, and if he 
does, it will not be valid as a Statutory bond, although 
it may be good at common law as a protection to the offi- 
cer. 7B. Monroe’s Reps. 289,2 U.S. Dig. p. 59, No. 91. 
And in Virginia it was held that “though a bond be not 
good as a Statutory bond, it may be good at common law. 
Johns6n vs. Merriweather 3 Call 523. And in Maine it was 
held that a Statutory bond to be good as such, must be 
conditioned and executed according to all the requirements 
of the Statute. But if‘it was not, it may be good at com- 
mon law. Howard vs. Brown 8 Shepley 385, 2 Supp. U. 
S. Dig. 307 Nos. 34 and 35. And in New York, that a 
bond is not void merely because it does not in all rare 
conform to the Statute under which it was taken. It is“. 
absolutely void only when the Statute declares it void. 
Van Deusen vs. Hayward 17 Wendell 67. King vs. Gibbs 
26, Wendell 502. These cases are sufficient to. show that 
such objections are not favored by the Court. But the fol- 
lowing are perhaps more conclusive. A feplevin bond 
having been forfeited, by reason of the suit in the Superior 
Court not having been prosecuted with effect, it was held 
in the case of Stomfield vs. Halloway, 11, Eng. Law and 
Eqty. Reps. 559, that the bond though irregular, was not 
void, and that the plaintiff might sue upon it as a voluntary 
bond. Andin Butler vs. O’Brien, 5 Ala. 310, it was held 
that “a bond given as a forthcoming bond, though not 
good as a Statute bond, it being payable to the Sheriff 
instead of the plaintiff, is good as a common law bond. 1 
U.S. Digest, p. 327, No. 481. And in Speake et al vs. U- 
States 9 Cranch 28, 3 Peters Cond. Reps. 248, the Court 
42 
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held that a bond taken by virtue of the embargo law of 
1808 is not void although not taken pursuant to the Sta- 
tute; there being no allegation or pretence that the bond 
was unduly obtained, colore officii, by fraud, oppression, or 
circumvention, it must therefore be taken to have been a 
voluntary bond. And in spite of all the objections made 
against this bond, even if it were not good under the Stat- 
ute, we believe it would be a good bond at common law, 
but we see no objection to it under the Statute. 

It is well settled however, that bonds of this kind, will in 
general be sustained as voluntary bonds good at common 
law, unless the Statute has expressly declared them 
void, or they have been obtained by fraud or by coercion 
or oppression colore officii. Nothing of this description has 
been alleged or pretended in regard to the bond under con- 
‘sideration. 

It was insisted that the Court has no authority togrant a 
pluries writ, that there was no declaration filed and 
the cause stands dismissed by the rules of the Court, and 
Thompson’s Digest p. 457, Sec. 6 and page 387, Sec.°3 
are cited to sustain the proposition. This objection is 
founded upon this provision of the Statute above cited at 
p- 389, Sec. 3, of our replevin Law viz: “If the goods and 
chattels specified in the writ of replevin be not delivered to 
the plaintiff, and the defendant shall have been duly sum- 
moned, the plaintiff may either sue outan alias writ, or pro- 
ceed by filing a declaration in trover or trespass, and there- 
by abandon his action of replevin.” The writ in this Case 
was returned not executed &c., and the plaintiff caused 


‘an alias to be issued which was also ineffectual, and he 
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then caused a pluries to be issued which was executed. 
It has been urged that the Court had no “authority togrant 
a pluries writ.” We entertain no doubt but that the plain- 
tiff might have caused such writ to be issued, without an 
order of the Court, and until this writ was returned exe- 
cuted, he was not bound to file his declaration. This is a 
remedial Statute, and should be literally construed. In- 
deed, as it is but an extension of an old common law reme- 
dy, we need not perhaps invoke that principle to sustain 
this position. By suing out an alias writ the plaintiff 
waived (for the time being at least) his right to declare in 
trover or trespass. Whether if his pluries writ had also 
proved ineffectual he could have fallen back upon that 
right, as a last resource, is a question that may more pro- 

perly be decided whenever it shall be directly pre 

sented. 


Upon the whole, our view of this matter is, that the 
plaintiff had a right to declare in his representative 
character as administrator, or in his own individual char- 
acter. It seems that he adopted the latter course; that the 
affidavit and bond are substantially good, that whatever 
irregularity may have existed in them, are cured by the 
objections to them not having been taken in due time 
that is as the books say, in the first instance; that therefore 
the first two errors assigned are not well taken, and con- 
sequently the /ast becomes immaterial. 

Let the judgment and order of dismissal of the Court be- 
low be reversed with costs, and the case be remanded to 
that Court, and be there reinstated, that such proceedings 
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may be had therein, as to right and justice shall appertain, 
not inconsistent with this opinion. 


Samvuet L. Burrert, Appe.ttant, vs. Maria Doccert, Ap- 
PELLEE. 

1. When in an action for use and oecupation, the lot, square, town and county 
where the premises are situated, are set out in the declaration; Held first: 
that this was a matter of discription and must be proved as laid ; Second: 
that it was unnecessary to have alleged any location of the premises ; Third : 
that if it had appeared to have been the intention of the plaintiff to have 

‘ made the averment of the place where the premises were situated, refer to 
the venue, or if it was doubtful, whether the design was to make the aver- 
ment matter of discription or matter of venue, it would be considered as ven- 
ue, in order to prevent a failure of recovery, because of the unnecessary aver 
ment, but when there is no such doubt, the averment must be considered as 

. matter of description and must be proved as laid, 

4. All averments in a declaration which need not be made, or proved when 
made, may be stricken out or disregarded in the proof, except when they 
touch the identity of that which is necessary to be proved. When they go to 
fix the adentity, they become matters of description and must be proved as 
laid. 








TERM ATJACKSONVLLE, 1855. 333 




















Burrett vs. Doggett.--Opinion of Court. 





1 from a judgment of Duval Circuit Court. For 
the facts in the case, reference is made to the opinion of 
the Court. 

McQueen McIntosh, for Appellant. 

Philip Fraser and Felix Livingston, for Appellee. 

Hon. T. F. King, Judge of the Southern Circuit (who sat 
in this case in place of Douglas, J., disqualified,) delivered 
the opinion of the Court. 

The appeal, in this case, is from a judgment rendered in 
the Circuit Court of Duval county, in which Maria Doggett 
was plaintiff and Samuel L. Burritt defendant. The dec- 
laration contains two counts, the first for use and occupa- 
tion, and the second for an account stated. The first al- 
leges the use and occupation, by the defendant, “of a cer- 
tain messuage, tenement and premises, situated on a cer- 
tain lot in the town of Jacksonville, in the county of Duval, 
State of Florida, and known on the plan of said town as 
lot number six, in square number one, with appurtenan- 
ces.” Accompaning the declarationis an account with two 
items, the first charging indebtedness by the defendant to 
the plaintiff, for rent of house used as an office, May Ist., 
1847,” and the second, “for rent of same from Ist. May, 
1847, to 19th. May, 1849.” The pleas are the general issue 
and the statute of limitations. The facts, according tothe 
statement agreed upon by the attorneys of the parties, are 
as follows: “that the amount of the rent rendered in the 
verdict, was proved to be due for rent of a house in the 
town of Jacksonville, but that the further description of 
lot number six, in square number one, in said town, was 
not proved, there being no evidence on that point.” 

At the trial, the defendant’s counsel asked for this in. 
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struction to the jury, “that if there is no proof that the house 
for which rent is claimed, is situated on a lot in the town 
of Jacksonville, known on the plat of said town as lot num- 
ber six, in square number one, the plaintiff is not entitled to 
recover.” 

This instruction the Court refused, but gave the follow- 
ing: “ If, from the evidence, you find that the defendant 
has rented and occupied a house of the said plaintiff, ag any 
time during the said five years, then the said plaintiff is 
entitled to recover such rent as you may find due and ow- 
ing, under the evidence.” 

To this ruling, the defendant’s counsel excepted, and, af- 
ter verdict for the plaintiff, moved for a new trial, on the 
ground that the Court erred in its ruling. This motion was 
refused and an appeal taken. 


No error is assigned, and no objection is made in this 





Court to that part of the instruction given, which relates 
to the plea of the statute of limitations, and the only ques- 
tion we are to determine, is the propriety of the ruling, as 
to the quantity of proof necessary to sustain the statement 
in the declaration, describing the property for the use and 
occupation of which a recovery is sought. The usual form 
of statement in such actions, is “a certain messuage, tene- 
ment and premises, with the appurtenances,” 2 Ch. Pl. 40, 
which seems to be sufficiently specified, for it is well set- 
tled that the action of assumpsit for use and occupation 
will lie. It is, therefore, transitory, and may be brought 
against a defendant residing in any other county or State, 
than that in which the messuage is situated, as well as any 
other action in assumpsit. Damages are sought for a breach 
. of promise, and the description of the property for the use 
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of which ceaaas is demanded, need ‘hia no more pantioniel 
than the usual form of “ goods, wares and merchandize,” 
in a count for goods sold, for in either case it makes no 
difference where the cause of action arose, or for what house 
or goods payment is claimed. But though this generality 
in form is sufficient, yet in a suit for use and occupation, 
a bill of particulars may be called for, and the property 
must be identified in it, with as much certainty as the va- 
rious ‘articles specified in a bill attached to a count for 
goods sold. In this case no bill of particulars was required, 
for the defendant was as fully informed by the declaration 
of the property, onaccount of which he wassued, ashe would 
have been by any specification in a bill of particulars.— 
The county, the town in the county, the square in the town 
and the lot in the square on which the messuage was lo- 
cated, as known in the plan of the town, are all set out. 
The testimony goes so far as to prove that the messuage 
was situated in the town of Jacksonville, without showing 
the square or lot. The plaintiff insists, however, that all 
of the statements in the declaration as to the location of 
the premises, is immaterial and superfluous, and conse- 
quently it was not necessary to prove it, and that proof of 
the use and occupation, by the defendant, of a house be- 
longing to her, at any place whatever, is sufficient to en- 
title her toa recovery. It is also contended that the descrip- 
tion of the premises may be referred to the venue and con- 
sidered as part of it. In regard to the latter position, we 
will observe that if it appeared to be the desigat in the dec- 
laration to make the description refer to the "venue, or if 
it was doubtful, whether it was the intention to make the 
statement matter of description or matter of venue, the a- 
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verment would be considered as,venue, in order to prevent a 
failure of recovery, merely because of the presence of un- 
necessary statements. There is nothing, however, to cre- 
ate the impression that such was the design. There is no 
doubt from the plain reading of the declaration, that the 
intention of the plaintiff was to specify the identical house, 
for the occupation of which she claimed rent. No clearer 
terms could have been used toexpresssuch a purpose. It is 
not only alleged that the premises were located in th® county 
of Duval, and the towmof Jacksonville, the only designation 
that can be construed as referring to the venue, but the 
very square and lot on which they were situated, are point- 
ed out. The object seems to have been to leave no room 
for doubt with the defendant, as to the house for which he 
was called upon to pay rent. 

We cannot, therefore, consider the averment of the loca- 
tion of the premises as referable to the venue, and the 
question next arises, was it necessary to have enabled the 
plaintiff to recover, for her to have proved the unnecessary 
allegation that the house was on the lot and square speci- 
fied in the declaration, or was the proof of any messuage 
whatever belonging to her, sufficient? 

A division of the averments contained in pleadings, is 
into matters of substance and matters of description, which 
require different degrees of evidence to sustainthem. The 
former may be substantially proved, but the latter must be 
strictly proved, and in some cases with literal precision. 
Allegati@is fixing the identity of that which is legally es- 
sential to the claim, can never be rejected. 1 Greenleaf, Ev. 
p- 126. Purcell vs. Macnamara, 9 East, 160. This case, 


in East furnishes an example of matters of substance, and 
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the proof required for them. The defendant was sued in 
an action on the case for malicious prosecution. The plain- 
tiff alleged in his declaration that he was acquitted at a 
certain term of the Court, when it appeared from the re- 
cord that he was acquitted at another term. The variance 
was held to be immaterial, because the time when the 
judgment was rendered, was not laid in the declaration as 
part ofthe description of the record of acquittal. A simi- 
lar case is that of Stoddard vs. Palmer, 3 Barn. and Cres. 2, 
where a Sheriff was sued for a false return to a fieri facias. 
The declaration stated thatthe judgment on which the writ 
issued, was rendered at one term, when the record showed 
a different term, and this was held no variance. In these 
cases, it was regarded as immaterial whether the judgment 
passed at the term mentioned in the declaration or not, be- 
cause the suit was not brought upon the judgment. The 
reference to the judgment was only inducement to the prin- 
cipal matter, which in the one case was the acquittal of 
the plaintiff before he commenced his action, and in the 
other, the false return. Therefore the statement of the 
term of which it was rendered was superfluous, and no 
proof was neeessary. But ifthe judgment had been the 
subject matter of the suit, it would have become the prin- 


cipal matter, and must have been proved precisely as laid 
in the declaration. The statement of the time of its ren- 
dition, would then have been descriptive of the identity of 
that which it was essential for the plaintiff to prove, and if 
it had not been proved exactly as set out in the declara- 
tion, the variance would have been fatal. Another case 


illustrating the rule as to matters of substance, is that of 
43 
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Bowles vs. Miller, 3 Taunt., 137, where an action was 


* brought for an injury to the plantiff’s residuary inter- 


est in land, and healleged that the close, when injured, was 
and “continually from ‘thence hitherto, hath been and still 
is” in the possession of a third person. This latter part 
of the averment was held superfluous and not necessary to 
be proved. It might as well have been stricken out, for it 
did not affect the claim either by adding matter of sub- 
stance or description. 

Other cases in the books show the degree of proof re- 
quired in averments of descriptions. Cudlip vs. Rundle, 
Carth. 202, was an action bya lessor against his tenant» 
for negligence, &c. A demise of seventy years was 
alleged, when the proof was of a tenancy at will. The 
variance was held to be fatal. It was requisite to have al- 
leged some tenancy, and one generally was sufficient, yet 
the plaintiff having unnecessarily identified it by describ- 
ing the precise term, he was bound to prove it as laid.— 
Another case isthat of justification intaking cattle dam- 
age feasant, Dyer, 365, where the allegation of a gen- 
eral freehold title was sufficient, but the defendant with- 
out any necessity for it, alleged a seisin in fee, he 
was held to the proof of a seisinin fee, because it 
was descriptive and limiting that which it was necessary 
for him to aver and prove, to wit: a freehold title. In Sa- 
vage VS. Smith, 2 W. B., 1101, an officer was sued for ex- 
torting illegal fees on a fieri facias. Here it was required 
to allege only the issue of the writ, but the judgment on 
which it was founded, was also set out. The plaintiff was 
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required to prove the judgment as he had stated it, because 
it particularized the principal thing, the fieri faceas. 

The rule extracted from these and other cases in the au- 
thorities, upon the subject of variance, is that all aver 
ments in a declaration, which need not be made or proved, 
when made, in order to entitle the plaintiff torecover, may 
be stricken out or disregarded in the proofs, except 
when they touch the identity ofthat which is necessary to 
be proved. When they go to fix the identity, they become 
matters of description and must be proved precisely as 
laid. The object for which the rule is established is to eftect 
the same purpose as a declaration, that is, to warn the de- 
fendant of the claim or charge which is sought tobe made 
out against him, and to enable him to plead the judgment 
in bar of a second suit, for the same thing. We think the 
rule is sound and well calculated to effect the end of jus- 
tice. It looks to the same purpose with that intended by 
the rules of special pleading, which we have adopted, that 
is, to make the one party fully informed of the demand a- 
gainst him, and the other of the defence he is to meet, sothat 
neither may be surprised or unarmed in the contest which 
is about to ensue. 

How does the rule bear onthe case before us? The 
plaintiff alleges the use and occupation by the defendant 
of a “ messuage, tenement and premises,” but not stopping 
here, she makes the further unnecessary averment, that the 
messuage, &c., were situated on a particularlot and square 
in the town of Jacksonville, and County of Duval, thereby 
pointing out with as much precision as possible, the par- 
ticular messuage, for the useof whichshe sues. This aver- 
ment goes to fix the idenity of that which was before aver- 
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ar sai which it it v was necessary to aver r and prove, cae 
a messuage belonging to her, and thus it becomes matter 
of description and falls withinthe rule. Thesituation of the 
premises as described in the declaration should have been 
proved, or else the verdict should have been for the defen- 
dant. 

A bill) of particulars could not have been required in 
this case, as the identity of the house, was already by the 
terms used in the count as apparent as any words could have 
made it. But if the averment had been in the general 
terms used in such actions, “messuage and appurtenan- 
ces” only, and the defendant had called for a bill of partic- 
ulars, to which he would have been entitled, and the spe- 
cification of the property had been the same as in the 
body of this declaration, she could have no more recovered 
for the rent of another house, than she could have recov- 
ered for other goods, than those specified in the items of a 
bill of particulars, attached toa common count for goods 
sold. 

It is with much reluctance that we feel constrained to 
reverse the judgment in this cause. Itishard upon a plain- 
tiff to be defeated or delayed in collecting a claim, which 
from the evidence and the finding of a jury, appears to be 
just, on account of inadvertence arising probably from 
the hurry and excitement of a trial at nisi prius. But 
satisfied as we are, that the rule of evidence as we have 
laid it down, has been long established, and that a depar- 
ture from it, might prove injurious, by unsettling forms of 
pleading and rules of evidence well known and common- 
ly used, we cannot direct ashorter course by which 
the plaintiff may obtain her claim than a new trial. 
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Let the judgment be reversed and a new trial awarded 
and the cause remanded for further proceedings, not in- 
consistent with this opinion. 





